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ABSTRACT ARTICLE HISTORY
The recent Taliban's seizing of power in Afghanistan has raised Received 17 February 2022
serious concerns among women'’s human rights advocates within Accepted 24 May 2024
Afghanistan and abroad. The Taliban, who previously ruled
Afghanistan from 1996 to 2001, are notorious for their severe Afahanistan:
. . , . . ghanistan;
abuses and gross v.|oIat|ons of women’s hyman rights. Their 2021 Talibano takeover; Afghan
takeover has revived traumatic experiences to many who women; human rights
witnessed their ruthless rule in the 1990s. Afghanistan has signed obligations; the way forward
multiple human rights treaties that address various aspects of
women'’s lives, including their political participation, education,
employment, health, and equality before the law, and is
obligated to adhere to these treaties. The central question of this
article is, what will happen to the human rights of Afghan
women and girls now that the Taliban are back in power? This
article aims to answer this question by examining (a) the Taliban
origin and the factors that led to their rise in the 1990s and
resurgence in 2021 and (b) the human rights obligations of the
Taliban regime concerning women. This article argues that the
Taliban’s policies and practices are in direct contradiction with
their obligations to uphold the human rights of women and girls
in Afghanistan and concludes with practical recommendations to
mitigate their suffering.

KEYWORDS

1. Introduction

The Taliban’s swift takeover of Afghanistan within weeks of the withdrawal of US
coalition forces has raised severe concerns within Afghanistan and around the world.
The Taliban previously ruled Afghanistan from 1996 to 2001. During their reign,
women experienced the worst human rights violations. They were denied access to fun-
damental human rights such as employment, education, healthcare, and political partici-
pation. Women’s day-to-day lives were restricted and mainly limited to domestic tasks
out of the public eye. Women were only allowed to leave home if only chaperoned by
a male relative. Those women who disobeyed strict rules were punished ruthlessly and
publicly with berating, beatings, and executions." The Taliban takeover of Afghanistan
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on 15 August 2021 triggered traumatic memories for many who witnessed their ruthless
reign in the 1990s.

The Taliban claim they have progressed and modernised and are prepared to adopt
more moderate views towards women and girls within Afghanistan. The Taliban
assure that women will be granted their Sharia-compliant rights and freedoms.”
However, since the Taliban have come to power, they have severely restricted women
and girls’ rights to education, employment, political participation and freedom of move-
ment (among others), which has prompted continuous and widespread protesting by
Afghan women in various cities in Afghanistan.” Nonetheless, these women-led protests
were met with violence from the Taliban forces. They were beaten and detained in
dangerous conditions. UN Special Rapporteur on Afghanistan and a group of UN inde-
pendent experts noted that ‘nowhere else in the world has there been as wide-spread, sys-
tematic and all-encompassing an attack on the rights of women and girls’.*

Afghanistan is a party to several human rights treaties, including The Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW),” which covers
many aspects of women’s lives relating to political participation, education, employment,
health, housing, marriage, family relations and equality before the law. All States that
have signed CEDAW commit to taking all appropriate measures, including legislation,
to ensure women’s full development and advancement to guarantee them the exercise
and enjoyment of human rights and fundamental freedoms based on equality with
men (Art 3).° As the de facto authority in Afghanistan, the Taliban are obliged to
observe Afghanistan’s international women and girls’ human rights obligations.

The central question of this article is, what will happen to the human rights of Afghan
women and girls now that the Taliban are back in power? This article aims to answer this
question by examining (a) the Taliban origin and the factors that led to their rise in the
1990s and resurgence in 2021 and (b) he human rights obligations of the Taliban regime
concerning women. This paper then concludes with some practical recommendations to
alleviate the plight of Afghan women and girls under the Taliban regime.

Below is a brief overview of Afghan women’s status during different regimes in
Afghanistan.

2. Afghan women during different regimes: 1924 to mid-1990s (the
emergence of the Taliban)

The history of women’s rights in Afghanistan has been tumultuous. Throughout the
history of Afghanistan, approaches to women’s human rights varied from one govern-
ment to another, contingent on the leadership, conflicts, geopolitics, and religious and
cultural complexities.”

There were few radical modernisation periods where Afghan women enjoyed substan-
tial rights. The first radical attempt was carried out by King Amanullah Khan between
1924 and 1928.° King Amanullah Khan enacted a new constitution to guarantee civil
rights for all, made elementary education mandatory for both men and women, sent
female students abroad, banned strict traditional dress codes, and prohibited polygamy.’
King Amanullah’s radical modernisations were not welcomed by the tribal and religious
leaders, eventually leading to his fall in 1929."
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In the mid-1950s, although not as radical as King Amanullah Khan’s era, Afghanistan
underwent modest modernisation, where Afghan women could become more publicly
active. In this period, Afghan women were economically involved; many became
doctors, lawyers, engineers, judges, teachers, and nurses.'! This was followed by the enact-
ment of the 1964 Constitution, introduced by King Mohammed Zahir Shah, which con-
tained ground-breaking provisions concerning women’s rights.'” The 1964 constitution,
while upholding the Islamic roots of the country, also ensured equality between men
and women. In that era, women’s participation in Afghan society was far greater than in
many countries in the region. Women held 15% of the legislative posts in Afghanistan,
worked in government posts, and had voting rights and access to education."’

Following the collapse of the monarchy in 1973, similar ambitious reforms to that of
King Amanullah Khan were introduced by Mohammed Daoud Khan, the first President
of Afghanistan.'* In the 1970s, Afghanistan underwent growth in women’s education,
university faculty, and Parliament representatives.”” Daoud Khan’s presidency was
short-lived following the coup by the People’s Democratic Party of Afghanistan
(PDPA) in 1978 and the subsequent invasion of the Soviet Union in 1979.'¢ Although
Afghanistan plunged into civil war during the Soviet Union’s era in the 1980s in Afgha-
nistan, women’s equal rights in terms of employment and education were guaranteed,'”
and they were afforded the right to healthcare and travel. Women also held many gov-
ernment posts and worked in many professions in this era.'® The effect of the 1978 com-
munist coup was, however, devastating to the Afghan people. Only between 1978 and
1979, the Afghan communist party known as Khalgi, led by Taraki and then Amin,
“killed 50,000 to 100,000 in purges of potential opponents.'®

It was in this era that Afghanistan started engaging with CEDAW. On 14 August 1980,
the then-president of Afghanistan, Babrak Karmal, signed CEDAW and committed to
conduct an internal review for the ratification of the Convention. Afghanistan committed
not to undermine the Convention’s spirit until the Convention has been fully ratified.
However, years of civil war in the 1980s and 1990s sabotaged the ratification process
of CEDAW.*

The Soviet Union eventually withdrew from Afghanistan in 1989. They continued
their support to the then-President, Dr Najibullah. However, the Soviet Union collapsed
in December 1991, and their support ended for the Soviet-backed government in Afgha-
nistan. Dr Najibullah was ousted in 1992, and the reign of Mujahideen began (1992-
1996).>' The Mujahideen government was formed subsequent to the Peshawar Accord
in 1992, which aimed to establish a transition government under the leadership of pro-
minent Tajik leader Burhanuddin Rabbani, Gulbuddin Hekmatyar as the Prime Minister
and Ahmad Shah Masoud as the Defence Minister. However, Gulbuddin Hekmatyar, as a
prominent Mujahedin Pashtun leader, opposed this agreement and parted ways, leading
to massive ‘ethnic struggles’ within Afghanistan.”* The failure of the Peshawar Accord
paved the way for the Taliban, which had a strong foothold within the Pashtuns, to res-
urrect and take complete control of Afghanistan by 1996.>> However, before the Taliban
takeover in 1996, women and girls had far greater rights when compared to the Taliban
era between 1996 and 2001. John J Schulz and Linda Schulz write that in this era,

prior to the Taliban takeover of Kabul, 60% of Kabul University teachers were women, as
were nearly half the students; women constituted 50% of civilian government workers (in
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Kabul, 70% of the 130,000 civil servants), 70% of the school teachers, and 40% of the doctors
... .Women served in parliament and in rural areas, worked in the fields alongside men,
doing jobs that would have been impossible in a burqa or other restrictive clothing.**

While the power and the ethnic struggles in Afghanistan continued from 1992 to 1996, a
few months before the complete takeover of Afghanistan by the Taliban, Rabbani and
Hekmatyar signed another power-sharing agreement known as Mahipar Accord once
again offering Hekmatyar the Prime Minister position. However, this agreement was
short-lived as Hekmatyar did not enjoy the same level of influence as he once had
among Pashtuns, and many Rabbani supporters were furious with this agreement.*®
Eventually, the Mujahedeen government fell in September 1996. The collapse of the
Mujahedeen government and the Taliban® takeover began a dreadful chapter for
Afghans filled with horror, terror, and intimidation. The Taliban mandated and
imposed stringent policies that relentlessly restricted women’s freedom of movement,
association, and expression.27

3. Geography: the diversity and complexity of Afghanistan

Afghanistan is a complex country, and a brief discussion of the socio-demographic back-
ground and the dynamics of its society would be helpful to conceptualise the issues
specifically pertaining to women in Afghanistan properly.

Afghanistan is a landlocked country in central Asia with an area of 652,230 square
kilometres, approximately the size of Texas.”® The ‘emergence’ of Afghanistan as we
know it today can be traced back to 1747 with the rule of Ahmad Shah Durrani. Afghani-
stan then later assimilated some attributes of a modern State from 1880 to 1901 when
Abdul Rahman Khan ruled the country, achieving its full independence in 1919.*

Afghanistan has a border with Iran, Pakistan, Turkmenistan, Uzbekistan, and Tajiki-
stan. Afghanistan also shares a small border with China on its eastern side.*

There are no reliable reports on the exact population of Afghanistan, but it is esti-
mated to be around 43.4 million as of 2024.>" Afghans are predominantly Muslim,
with 99.7% of its population being reported to consist of this group.”* The two prominent
religious sects in Afghanistan are Sunni and Shia Muslims. Although there are also no
reliable statistics, Shia Muslims are believed to be between 10 and 15% of the population,
predominantly consisting of Hazara ethnic groups.® The other 0.3% consist of other reli-
gious groups such as ‘Hindus, Sikhs, Baha’is, and Christians’.**

There are many varieties of ethnic groups in Afghanistan. Still, the two major ethnic
groups are Pashtuns and Tajiks, which is why the country’s official language is Pashtu
and Dari (Farsi). It was reported that half of the population speaks Dari, while around
35% speak Pashtu.’® Overall, it has been reported that as many as 40 different languages
exist in Afghanistan. Since ethnicity plays a vital role in shaping the social-political and
cultural phenomena in Afghanistan, to date, the composition of ethnic groups in Afgha-
nistan is still disputed.”® The other large ethnic groups are the Hazaras and the Uzbeks.
There are also some minor ethnic groups: Aimak, the Turkmen, and the Baloch.”” Each
of these ethnic groups has its distinct cultural characteristics and beliefs, which has made
Afghanistan a melting pot of different cultures.>®

Unfortunately, these cultural, ethnic, and religious diversities have never been a uni-
fying force in Afghanistan. These differences have contributed to the ‘ethnicisation of
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Afghan politics’.*® The ethnic interpretation of power dates back to 1929 when the Tajik
Habibullah seized power from King Amanullah. Schetter sees this as the “first time that
the king’s family saw its ‘natural’ supremacy, which went back to 1747, jeopardised.
Under the rule of Nadir (1930-1933) and his son Zahir Shah (1933-1973), a Pashtun-
biased nationalism gained contours that aimed to underscore the king’s family’s legiti-
mate right to power.* Such ethnicisation of politics in Afghanistan was used as a war
strategy in the 1990s, under which severe atrocities such as ethnic cleansing were com-
mitted in Afghanistan.*!

Even post-2001, the Taliban continuously used the ethnic card to regain power in
Afghanistan by arguing that ‘the Afghan government was dominated by ‘Tajik rule’
and that Karzai was no more than a puppet in the hands of the Panjshiris’.*> As Rubin
correctly summarised, ‘the resulting Kingdom of Afghanistan was and remained ethni-
cally, linguistically, and religiously diverse’.*’

4, The Taliban: origin and ideology

The recent Taliban takeover of Afghanistan in 2021 along with their emergence in the
1990s has led many to question who the Taliban are and what is their driving force. In
the subsections below, this article delves into brief historical factors to shed light on
the emergence of this group in the 1990s and its re-emergence in 2021. This section
also analyses how women were treated during the Taliban’s reign from 1996 to 2001.

4.1. The emergence of the Taliban (the 1990s)

Multifaceted factors led to the first emergence of the Taliban in the 1990s. Some perceive
the Taliban as a Pashtun tribal movement, while others characterise this group as an
extremist Islamic movement.** Depending on the changing circumstances of the
times, the Taliban have used both ethnic as well as religious cards to manipulate its sup-
porters and recruit new members.*’

The Taliban as we know it today mainly emerged in the 1990s; however, the origin of the
Taliban could be traced back to late 1979 as a result of the Cold War when the Soviet Union
invaded Afghanistan. To confront the Soviet Union in Afghanistan, the United States
began to heavily fund the Taliban as part of the then Mujahedeen (freedom fighters) move-
ment to defeat the Soviets. As noted by Hartman, ‘the rise of the Taliban can be directly
attributed to this process and America’s so-called ‘War on Terrorism’.*® Eventually, this
led to the Soviet Union’s withdrawal from Afghanistan in 1989 after a decade of war
and devastation and, finally, the fall of the Moscow-backed Afghan government in 1992.
Following 1992 Mujahedeen government was formed, but fractions and power struggles
emerged, which led to deadly civil wars in the 1990s and the subsequent formal formation
of the Taliban, eventually leading to their rise to power in 1996.

Second, many scholars also attribute the rise of the Taliban to the role that played by
Pakistan. Fair, for instance, attributes the root causes of the Taliban’s emergence to Paki-
stan’s support for this group.”” Saikal similarly calls Naseerullah Babar, Pakistan’s then
Minister of the Interior, the ‘godfather’ of the Taliban who actively recruited and
trained former Pashtun Mujahideen fighters.*® Other Taliban fighters came from
among young Afghan refugees in Pakistani refugee camps and even from among
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Pakistani students who studied in Madrasas (Islamic religious schools), who were
recruited and trained by Inter-Services Intelligence® and used them to intensify
fighting in the 1990s°° and post-2001 in Afghanistan. Pakistan’s support for empowering
the Taliban has been attributed to a protracted border dispute between Afghanistan and
Pakistan known as the Durand Line, which has remained a contentious issue in Afghani-
stan-Pakistan for decades. Since Pakistan’s independence in 1947, Pakistan has inherited
territorial disputes with Afghanistan and India. The demarcation of the Durand Line was
concluded in 1893 before Pakistan was formed as a country. The Durand Line was drawn
by a British Commission, the British Indian Foreign Secretary, Sir Mortimer Durand, and
the line determined Afghanistan’s contemporary eastern and southern borders arbitrarily
by dividing the Pashtun tribes. It also defined the responsibilities of the British and
Afghans in the Pashtun area. This border dispute has led to a prolonged conflict
between Afghanistan and British India and subsequently with Pakistan since 1947, as
all the Afghan governments refused to recognise this demarcation.”® The legality of
the Durand Line lapsed in 1993 as stipulated to be 100 years after the agreement.”” There-
fore, Qassemi argues that:

an important reason for the continuing instability lies in the fact that the international effort
has failed to address longstanding disagreements between Afghanistan and Pakistan - the
Durand Line border dispute and the Pashtunistan issue — which in turn impairs the two
countries’ cooperative capacity in the anti-Taliban campaign.®

As Rubin noted, it was ‘Pakistan that backed radical Islamists to protect itself from
Afghan nationalist claims on Pakistani territory, which Islamabad feared, might pull
apart the country’.>*

Ironically, the origin of the Taliban in the 1990s has been attributed to a ‘Robin Hood’
like story.”” After their emergence in 1994, the Taliban pledged to establish law and order
and bring peace and stability to Afghanistan. They also pledged to rule Afghanistan based
on Sharia (their version of Sharia).”® The Taliban eventually began by gaining swift
control of Afghanistan’s southern and western regions. Finally, they seized power in
Afghanistan by marching into Kabul in September 1996.%

The Taliban’s rise to power brought lots of misery to Afghanistan. Maley describes
them as a:

motley, pathogenic, anti-modernist force, drawn overwhelmingly from the Pushtun ethnic
group and instrumentalised by irresponsible components of the Pakistani state, the Taliban
offered repression without hope of recovery from Afghanistan’s travails, and weirdly painted
the desert over which they presided as a model of Islamic rectitude.”®

Women in this era faced the most horrific human rights abuses at the hands of the
Taliban, which are discussed below.

4.2. The Taliban’s treatment of women from 1996 to 2001

The worst human rights abuses, particularly against women, took place during the
Taliban regime in 1996-2001.>" The Taliban policies and practices affected the entire
population of Afghanistan, particularly women who were actively involved in public
life before the Taliban takeover, who worked in varieties of professions and had their
share in the government.®
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The severe women’s human rights violation is reflected in a statement of a Taliban
representative from the office of the Attorney General in Kabul: ‘The face of a woman
is a source of corruption for men who are not related to them’.® Women were banished
to the private sphere, and their rights to employment, education, freedom of movement
and association and even health care were severely restricted.®> Even though some female
health professionals were allowed to work under strict guidelines, as Amnesty Inter-
national reported, the “Taleban’s policies relating to the segregation of female patients
and workers has resulted in women’s access to healthcare — which was already inadequate
- being further reduced’.®®

The Taliban enforced their ideologies ruthlessly. Any disobedience shown by women
was responded to with ‘whipping’, ‘public stoning’ and execution.®* Women were even
publicly punished for ludicrous reasons, such as wearing white socks, as was the
symbol of the Taliban’s flag.®”

This is why the Taliban consolidation of power in 1996 was known as ‘gender apart-
heid’.°® Women such as doctors, lawyers, and teachers were confined in their homes and
could not leave unless accompanied by a male companion. These rules included painting
house windows black so that no one would see them, and women were prohibited from
wearing shoes that would make noise and attract attention.®” The Taliban announced
that women were forbidden from working and directed foreign agencies to stop employ-
ing Afghan women. In ‘Kabul alone, women’s employment rate dropped from 62%
before the Taliban takeover to 20%.°® Banning women from working was more cata-
strophic for widows, as there were 50,000 of them in Kabul alone due to years of
conflict. Therefore, many of them resorted to begging as their only chance of survival.*’
The late Haron Amin, former Afghanistan’s diplomat in the United Nations, once said
that women in the Taliban era ‘have become selfless physical nonbeings that must live.
They have become nonbeings, yet they exist. They exist. They breathe, but it’s a life
full of torture’.””

In terms of education, the illiteracy rate of women during the Taliban regime reached
as high as 90%, one of the highest in the world.”' The Taliban closed schools because they
perceived it to be ‘un-Islamic’.”* Humanitarian organisations and women activists estab-
lished private home-schooling for children to encounter this challenge. However, until
1998, they closed more than 100 secret home schools. One member of the Revolutionary
Association of Women of Afghanistan (RAWA)” said, ‘Our teachers have to give secret
lessons in people’s homes. We'll have a copy of the Koran on the table, and if the Taliban
arrive, we immediately hide the textbooks. That way, we can say were studying the
Koran’.”*

The Taliban also instructed the male doctors not to offer treatment to women not
accompanied by a mahram (a male relative) and closed ‘home-visit midwife and
widow’s health schemes’,”> which took a heavy toll on women’s health. For instance,
there was a sharp rise in the death of pregnant women and newborn babies’® and
women’s mental health,” with ninety-seven per cent of them exhibiting significant
signs of depression.”® This led to increased suicide among Afghan women, an uncom-
mon phenomenon in Afghan culture.””

The Taliban never received international recognition because of its denial of inter-
national law and horrific human rights record, leading to its fall in 2001.* Only a
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handful of countries, such as Pakistan, Saudi Arabia and the United Arab Emirates,
recognised the Taliban regime.®!

5. Women'’s status in the post-Taliban era between 2001 and 2021

The Taliban regime collapsed in 2001 after the 9/11 terror attack and the Taliban’s failure
to turn over the Al-Qaeda leader Osama Bin Laden. Following that, the US-led coalition
invaded Afghanistan and toppled the Taliban regime. This mission also aimed to allow
Afghans to form their government through democratic processes and enable Afghan
women to prosper.*> However, some perceive that the United States and the Western
allies also instrumentalised women’s agenda for geostrategic foreign policy.*> For
instance, when American policymakers decided to overthrow the Taliban in 2001, sud-
denly, the issue of Taliban’s women human rights abuses was used as a pretext to invade
Afghanistan and launch the ‘global war on terror’.**

In an early effort to strengthen women’s rights in Afghanistan as part of the ‘nation-
building’ process and in a bid to promote women’s rights, the international community
pushed for the advancement and entrenchment of two important UN documents, i.e.
CEDAW and the United Nations Security Council Resolution 1325 on Women, Peace
and Security.*

Women shortly after the fall of the Taliban regime, women were able to participate
politically in Afghanistan and have a say in their future. From being one of the most
oppressed groups in the world during the Taliban, Afghan women began a promising
chapter in the post-Taliban era.*®

Afghanistan ratified CEDAW without reservations on 5 March 2003.*” The CEDAW
ratification was timely when Afghanistan was amid the rafting of a new Constitution,
which was promulgated in 2004. The ratification of CEDAW allowed women’s rights
advocates to include provisions within the 2004 Constitution that guaranteed and
respected women’s rights.*® Although such women’s rights movements were opposed,
it eventually led to the drafting of a constitution that moderately guaranteed women’s
rights and offered more rights to women compared to many countries in the region. A
significant and instrumental piece of legislation known as the Law on Elimination of Vio-
lence against Women (EVAW) was also issued through a presidential decree in 2009 to
address the issue of violence against women in Afghanistan.*” The Afghan government
also established the Afghan Independent Human Rights Commission (AIHRC) and the
Ministry of Women’s Affairs (MoWA) as part of the institutional building capacity to
address issues about women and girls.”

In this era, Afghan women experienced substantial accomplishments in different
aspects of life regarding economic and social development and political participation.
Figures by the Afghanistan Women’s Chamber of Commerce and Industries
(AWCCI) indicated that over the past two decades (since 2001), as many as 1150
women entrepreneurs have invested in various business sectors in Afghanistan, amount-
ing to more than $77 million. It is also reported that recently (before the Taliban takeover
in 2021), 300 women entrepreneurs started their businesses, which provided jobs for
77,000 people around the country.”*

One of the biggest success stories in post-2001 Afghanistan is access to education for
women and girls. Afghanistan gained substantial achievements in providing education to
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this vulnerable group.”” The right to education for all Afghan citizens was also guaran-
teed through Articles 43 and 44 of the 2004 constitution. By 2020, it was reported that of
10 million children enrolled in schools in Afghanistan, 40% of them were girls. In con-
trast to 2001, only 1 million were enrolled in schools, all of which women also substan-
tially participated in higher education.” For instance, the Ministry of Higher Education
(MoHE) reported that while ‘gender disparity’ in higher education in 2009 was 44% for
female and 56% for male students, this figure decreased in certain provinces. For
instance, in Herat, female participation in the national university entry exam rose to
53% in 2019.”

Afghanistan scored higher in terms of women’s participation in government at the
national and subnational levels than Pakistan, Bangladesh, and Nepal. This is because
the 2004 Afghan constitution reserved 27% of the parliament seats for women (68 out
of 250).”> The World Bank reported that by 2020, 21% of civil servants in Afghanistan
were comprised of Afghan women were women with 16% of them holding senior man-
agement roles.”® In addition, as of 2019, nearly 50% of members of elected community
development council members were added; as of mid-2019, there were roughly 4500
women in the Afghan Defense Forces.”” Women also showed their presence in artistic
and creative fields, contending for an Oscar, Street Art, and kickboxing.”®

The Afghan society’s perception of women’s rights to vote increased from 87.7% in
2018 to 89.3% in 2019. There was an increase in support for equal access of women to
education (84.0% in 2018 to 86.6% in 2019).”

In 2001, Afghan women’s life expectancy was 56 years, which increased to 66 in
2017.' Afghan women’s mortality rate during childbirth also drastically fell from
‘1,100 to 396 deaths per 100,000 live births from 2000 to 2015°.'%"

Indeed, these success stories were not always the case for Afghan women and girls
living in rural areas. For instance, girls’ access to education in rural areas was restricted
due to ‘lack of adequate facilities and teachers’, the Taliban’s attacks on schools and even
due to harmful cultural practices that ‘girls belong at home’. Therefore, women and girls
who lived in rural areas experienced higher illiteracy rates and gender disparity and lower
development and employment opportunities. Women and girls also experience a higher
rate of violence cases due to a lack of access to justice and harmful cultural practices.'**

However, now that the Taliban have taken over Afghanistan, these progresses seem
futile considering their history of severe women’s human rights abuses in Afghanistan.

6. The factors contributing to the re-emergence of the Taliban in 2021

Following the full takeover of Afghanistan by the Taliban in August 2021, this group
claim that they have changed and are adopting more moderate approaches towards
women,'” but what the Taliban perceive as moderate is ambiguous. They also offered
guarantees that women’s human rights would be respected.'®* Many were sceptical of
the Taliban’s statements and saw them as mere public relations campaigns.'> Reports
have emerged that the Taliban have asked the communities to turn over their unmarried
women to become the Taliban fighters wives.'%

The re-emergence of the Taliban to power has given rise to serious concerns about
women’s future in Afghanistan. The Taliban initially announced that they would
implement the 1964 constitution temporarily. The Taliban Ministry of Justice said,
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‘The Islamic Emirate (Afghanistan under Taliban rule) will implement the constitutional
law of the former King Mohammad Zahir Shah for a temporary period without any
content that contradicts Islamic law and the principles of the Islamic Emirate’.!"”
However, this is yet to materialise. Moreover, the building that once was the Women’s
Affairs Ministry has been replaced with the ‘Ministry for Preaching and Guidance and
the Propagation of Virtue and the Prevention of Vice’. During the Taliban rule in the
1990s, this Department enforced the Taliban’s harsh laws mercilessly and was responsible
for severe women’s human rights violations.'*®

Michelle Bachelet, the U.N. high commissioner for human rights, recently reported
that since the Taliban seized power in Afghanistan, they have committed various
human rights violations, including ‘summary executions of civilians and members of
the security forces’.'” Bachelet added that:

a fundamental red line would be the Taliban’s treatment of women and girls and respect for
their rights to liberty, freedom of movement, education, self-expression, and employment,
guided by international human rights norms. In particular, ensuring access to quality sec-
ondary education for girls will be an essential indicator of commitment to human rights.'"’

Like their previous reign, the Taliban is led by an ameer-ul-momineen (commander of the
faithful) equivalent to the head of State. Unlike the last time when the Taliban were
headed by Mullah Omar, this time around, they are being led by Hibatullah Akhundzada.
There are other well-known figures such as Abdul Ghani Baradar, the political figure of
the Taliban and the person who signed the Doha Deal on behalf of the Taliban with the
United States and Sirajuddin Haqqani, the son of Jalaluddin Haqqani and the leader of
the Haqqgani network responsible for the deadliest suicide bombings in Afghanistan.
Mullah Yaqoob, the son of Mullah Omar, is the military chief of the Taliban and is
another important figure.'"!

While there are multifaceted factors that led to the re-emergence of the Taliban, an in-
depth analysis of what factors led to their re-emergence would be outside the scope of this
paper as it would require a standalone study on that. However, we have briefly broken
down the main factors that led to the re-emergence of the Taliban into six key factors
(among others). These include (a) the Taliban’s sanctuary in Pakistan and the support
that they received from Pakistani military and intelligence services; (b) the existence of
US-funded unscrupulous, corrupt Afghan regimes engulfed with rampant corruption,
which made it easier for the Taliban to recruit and rise to power; (c) US-funded
abuses and ignoring human rights violations also led to failures in Afghanistan which
emboldened Taliban’s movement; (d) the Taliban also found support in rural areas as
well as predominantly among Pashtuns (it must be noted that although the Taliban
often are identified as Pashtuns, this does not mean that they represent the broad
Pashtun ethnicity); (e) the western-backed Afghan government’s democratic agendas
were not compatible with ‘societal values in Afghanistan, and this made the country
“ungovernable™;'"? and (f) the Taliban evolved from an unorganised guerrilla organisa-
tion in the early years of the insurgency to an organised military and political movement.

In analysing the first factor regarding the Taliban’s sanctuary in Pakistan, Hassan
Abbas, the author of the book ‘The Taliban Revival” states that one of the most critical
enabling factors in Taliban re-emergence is the Taliban’s safe sanctuary in Pakistan.''?
He observes that the ‘terrorist sanctuary in Pakistan’s tribal belt was a critical enabling
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factor for the Taliban insurgency in Afghanistan’.''* Since its independence in 1947,
Pakistan has used non-state proxies against Afghanistan because Pakistan sees them as
instrumental to its internal security."'> Pakistan was concerned about the increasing
influence of some other regional players in Afghanistan.''® The Taliban’s safe sanctuary
in Pakistan, therefore, caused serious concerns about Pakistan’s genuine approach to tar-
geting terrorist groups in its territory.'"”

Second, another essential factor which paved the way for the Taliban’s re-emergence is
the rampant corruption within the Afghan government, which made it easier for the
Taliban to recruit. There were always talks of ‘good governance’ in Afghanistan, but it
never materialised. Instead, corruption was widespread at every level of the government,
which created a corrupt and highly centralised regime led by Hamid Karzai and, sub-
sequently, by Ashraf Ghani, who misappropriated resources and failed to implement pol-
icies. As Moghadam notes, Afghan “politics was dominated by individuals willing to rent
themselves out to the highest bidder’.''® This provided an excellent opportunity for the
Taliban propaganda machine to actively use the widespread corruption within the
Afghan government to recruit supporters and push forward their agenda.'"

Third, US-funded abuses and ignoring human rights violations also led to failures in
Afghanistan, which emboldened the Taliban’s movement.'** The United States has gen-
erally seen human rights more as a hindrance than as a necessary factor in addressing
Afghanistan’s problems.'?" For instance, following the possible investigation of war
crimes in Afghanistan by the International Criminal Court (ICC) against US citizens,
the United States decided to impose visa bans on ICC staff.'** Richard Dicker, inter-
national justice director at Human Rights Watch (HRW), said, “The US decision to
put visa bans on ICC staff is an outrageous effort to bully the court and deter scrutiny
of US conduct’.'** Such actions seriously undermined Afghanistan’s military and politi-
cal abilities, making it significantly easier for the Taliban to advance.'** The United States
and the Western allies also instrumentalised women’s agenda. When American policy-
makers decided to overthrow the Taliban in 2001, suddenly, the issue of Taliban’s
women’s human rights abuse was used as a pretext to invade Afghanistan and launch
the ‘global war on terror’.'*® Pacwa notes that gendered discourse and politicised rep-
resentations of Afghan women worked to gain domestic support for the U.S.-led occu-
pation in Afghanistan.'*®

Fourth, as stated above, the fourth reason behind the resurgence of the Taliban was
that they found support in rural areas and predominantly among Pashtuns. A survey
was conducted in 2009, and it was stated that the Taliban had many sympathisers,
mostly among Pashtuns and rural Afghans.'”” Dorronsoro rightly observed this by
saying, ‘In all my visits to Afghanistan since 1988, I have never seen as high a level of
distrust and hostility between Pashtuns and other ethnic groups as I witnessed during
April 2009."*® The Taliban cleverly used the racial tension to their advantage through
the ethnicisation of their movement, eventually leading to Kabul’s fall in 2021.

Fifth, Murtazashvili also attributes the collapse of Afghanistan to the Western-backed
Afghan government’s democratic agendas that were not compatible with ‘societal values
in Afghanistan, and this made the country ‘ungovernable’.'*® A perfect example is
pushing Afghanistan to ratify CEDAW on 05 March 2003 without reservation, making
Afghanistan the first Muslim country to ratify CEDAW without reservation."*® A great
deal of the provisions of CEDAW have been deemed to be contrary to Islamic rules
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and principles, which is why many Muslim countries have ratified CEDAW with reser-
vations to certain provisions.">’ The most contentious CEDAW provisions include
‘article four on special measures, article five on sex role stereotyping and prejudice,
article six on prostitution, article nine on nationality, article fifteen on law and article
sixteen on marriage and family life’.!** It was indeed such a surprising move that how
could a country with ultraconservative values ever fulfil its obligations under
CEDAW? As a result, many Afghans perceived CEDAW ‘as a western-imperialist impo-
sition that will abruptly modernise and secularise Afghanistan’s cultural and religious
traditions’.'** Later, it was noted that Afghanistan only ratified CEDAW without reser-
vations to appease donors since they pressured the Afghan government.'** Therefore, the
Western-backed Afghan government was never able to adequately address the societal
values and religious and cultural sensitivities in their policy-making and practices.

At last, the Taliban evolved from an unorganised guerrilla organisation in the early
years of the insurgency to an organised military and political movement. Dorronsoro,
in 2009, noted that the Taliban are often misunderstood as being an ‘unorganised’ guer-
rilla movement. Still, he suggested otherwise. He pointed out that the Taliban’s ‘structure
and strategy of the insurgency reveals a resilient adversary, engaged in strategic planning
and coordinated action’.'”> He noted that ‘the Taliban have a strategy and a coherent
organisation to implement it, and they have been successful so far’.'*® Jackson and
Amiri also supported this notion and noted that the Taliban should be given credit for
establishing an ‘extensive’ and ‘complex’ ‘parallel political order’ after their fall in
2001, leading them to rise to power again in 2021. Jackson and Amiri note that ‘few insur-
gencies exhibit this level of organisation, hierarchical decision making, and policy coher-
ence’.'”” The Taliban began in its early stages as an unorganised guerrilla movement but
later evolved into an organised political and military action that toppled the Afghan gov-
ernment. Jackson and Amiri attributed such evolution to three key factors,'*® which
include (a) ‘territorial presence’ from 2005 to 2009; (b) increased territorial control
and military presence in post-2009; and (c) the US military ‘drawdown’ in 2014,
which led The Taliban to expand ‘significant territorial influence’ and to build ‘increas-
ingly sophisticated and coherent governing systems and policies’.'*® This is why Maley
rightly summarises that the ‘Taliban’s success in persuading Western policymakers
and observers that the earlier Taliban had been succeeded by a ‘Taliban 2.0’ was also
quite an achievement, although it may have been more a matter of telling the audience
something it was already desperate to hear’."*’

Therefore, all the significant factors discussed above effectively allowed the Taliban to
regain a strong foothold following their fall in 2001 and re-emerge to power in 2021.

7. Women and girls under the current Taliban regime

In this section, we will analyse the Taliban’s impacts on women and girls since it took
over Afghanistan in August 2021. Then, in the later part, we will explore how the
Taliban policies and practices have been in blatant violations of the human rights obli-
gations of the Taliban as the de facto authority in Afghanistan.

Recently, Human Rights Watch (HRW) noted that the “Taliban rule has had a devas-
tating impact on Afghan women and girls’."*' The Taliban have ‘obliterated” women’s
rights.'** In addition, international organisations such as the United Nations Assistance



THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1699

Mission in Afghanistan (UNAMA) have documented numerous human rights viola-
tions."** For instance, the Public flogging of women has returned to Afghanistan since
the Taliban took over.!** The Taliban accuse these women of different crimes, particu-
larly moral crimes. Still, since there are no proper judicial mechanisms under the
Taliban regime, it has been more cumbersome to determine how they have reached
such verdicts and why. Such practices violate the prohibition of torture and other ill-
treatment under international law."*’

Another concern is that since the Taliban have taken over Afghanistan, the risk of vio-
lence against women has increased substantially since women are bashed in the ‘private
sphere’. Since the Taliban have dismantled all the laws and institutions that respond to
the cases of violence against women (VAW), it is unfortunate that VAW victims are
left hopeless.'*® Although the Taliban persistently promised that women’s right to
work and education would not be curtailed, women and girls have experienced the com-
plete reversal of their fundamental human rights by the Taliban.'*”

Below are some of the key Taliban policies and practices that have severely affected
women and girls in Afghanistan. These include the curtailment of women and girls’
rights to (a) education, (b) employment and women’s political participation, (c) restric-
tion on movement, and (d) detention and beating of women peaceful protesters.

7.1. Education

Since the Taliban takeover of Afghanistan, equal access to education has been limited.
For instance, girls past sixth grade have been banned from attending secondary
school.'*® Therefore, female students do not have access to the same opportunities as
male students. It is also reported that the issue is not limited to female schoolchildren;
university-level education has also been restricted to women.'*’ Therefore, educational
opportunities have been denied at all levels to both women and girls.">°

In addition, they are also not allowing female students to leave the country to study
abroad."”" As per the latest report, 19 students were prohibited from leaving the
country for that intention.'>

The Taliban have been giving contradictory statements about when they will open sec-
ondary schools to female students. After almost a year of promises, the Taliban
announced in March of 2022 that they are unable to open secondary schools to female
students due to ‘technical issues” since the current system is not in line with ‘Afghan
customs, culture and sharia’.'>?

The Taliban also expelled girls who wanted to take their exams,'”* opened gunshots
and water on girls who wanted to enter school in Herat,'>> and have beaten girls who
wanted to enter a state school in Badakhshan.'®

The hypocritical attitudes of the Taliban are evident when reports have emerged of the
Taliban leaders sending their daughters overseas to study medicine and play football
while education is severely restricted to women and girls in Afghanistan.">” These
include the top Taliban leaders such as Health Minister Qalandar Ebad, Deputy
Foreign Minister Sher Mohammad Abbas Stanikzai, and spokesperson Suhail
Shaheen.'*®

Therefore, the Taliban policies and practices have severely affected women’s and girls’
rights to education.
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7.2. Employment and women'’s political participation

The calamities that befall women in Afghanistan are not only limited to access to edu-
cation but also include their current lack of access to work and political participation.
International Labour Organisation (ILO) reported that female employment in Afghani-
stan fell by 25% in 2022 compared to the preceding year.'”

This sharp decline in women’s employment is because the Taliban have effectively pre-
vented women across the country from working.'®® Most female government employees
are being told to stay at home.'®’ As HRW noted, the Taliban have deprived women of
livelihoods."®* This is hugely problematic, specifically for Afghan women, as many have
lost their husbands and their family’s breadwinners due to years of war and the Taliban’s
suicide bombing tactics in public and civilian places for the last two decades.

There is also not a single woman within the Taliban’s cabinet or at the provincial
level;'®* therefore, they have severely restricted women’s political participation.'®* For
instance, the Taliban and its provincial directorates have been abolished.'®

The Taliban also further restricted women’s right to employment by banning them
from working in local and foreign aid organisations.'®® In response to this ban, several
NGOs suspended their operations in Afghanistan. Following this and the pressure
from the international community, the Taliban offered some assurances that women
could work in some limited sectors such as health and some NGOs resumed their oper-
ations although in limited capacity.'®”

Thus, the Taliban’s policies and practices have severely impacted women’s employ-
ment and political participation rights.

7.3. Restriction of women’s freedom of movement

The Taliban have also restricted women’s freedom of movement without a male compa-
nion (mahram).'®® Amnesty International reported that female students and teachers
have been facing difficulties in attending schools due to the male companion
requirement.169

This also encompasses women’s attempts to study abroad as well. Several young girls
have been sent out of airplanes before their flights to Qatar where they wanted to study,
mostly students at the American University of Afghanistan.'”’

Additionally, reports show that the Taliban have ordered Taxi drivers not to take
unaccompanied women without a male companion beyond 72 kilometres.'”!

Therefore, unfortunately, the Taliban have severely limited women’s freedom of
women.

7.4. Detention and beating of peaceful female protesters

Since the fall of Afghanistan in August 2021, in a bid to demand their fundamental rights,
women have been organising peaceful protests, which the Taliban forces have brutally
confronted.'”*

Amnesty International reports that many female protesters have been ‘threatened,
arrested, detained, tortured, and forcibly disappeared’.173 They have also been kept in
‘dangerous conditions of confinement, denial of due process, abusive conditions of
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release, and other abuses’.'”* Many videos and images show the Taliban using excessive
force to disperse female protesters.'”

The extraordinary courage of these and other Afghan women protesting against
Taliban abuses cannot be overstated. The stories of these women illustrate the profound
threat the Taliban perceive in their actions and the extreme measures they take to silence
them.'”®

Some of the well-known protestors who were detained and beaten by the Taliban
included Parwana Ibrahimkhil and Tamana Paryani. For instance, the Taliban raided
Tamana Paryani’s apartment on 19 January 2022 and detained her along with her
three sisters once she was identified to have attended the women’s rights protest in
Kabul. Taman Paryani posted a video online from her apartment moments prior to
her abduction by the Taliban forces Additionally, in a separate operation, Ibrahimkhil
was also arrested in another part of Kabul.'”” Both of these women human rights activists
were eventually released following pressure from the international community.'”®

Therefore, the Taliban have demonstrated zero tolerance towards peaceful protests,
especially when organised by women.

8. Taliban’s policies and practices towards women and girls and other
Islamic countries

While the Taliban claim that their treatment of women and girls is in line with Islamic
principles, there are, in fact, no Islamic countries that have ever imposed such strict treat-
ment of women. This was also the case in the Taliban’s previous reign between 1996 and
2001, where it was noted by a Physicians for Human Rights executive director that:

we are not aware of any place in the world in recent history where women have so system-
atically been deprived of every opportunity to survive in the society-from working to getting
an education to walking on the street to getting health care.'”

These actions of the Taliban even ‘shocked’ the Islamic countries."*’

Since the emergence of the Taliban, Qatar has been one of the Muslim countries that
have criticised the Taliban and expressed its ‘disappointment’ over the Taliban’s human
rights abuses, particularly towards women and girls. The Qatari Foreign Minister, Sheikh
Mohammad bin Abdulrahman Al Thani, stated that ‘we need to keep engaging them and
urging them not to take such actions, and we have also been trying to demonstrate for the
Taliban how Muslim countries can conduct their laws, how they can deal with the
women’s issues’. He added that ‘one of the examples is the State of Qatar, which is a
Muslim country; our system is an Islamic system (but) we have women outnumbering
men in workforces in government and in higher education’.'®'

In addition, the Organization of Islamic Cooperation (OIC) and the religious councils
of many Muslim countries have opposed the Taliban’s treatment of women and girls. The
OIC tweeted on March 24 that ‘following the decision by the de facto government of
Afghanistan to maintain an earlier ban on girls’ schools, the General Secretariat of the
Organization of Islamic Cooperation expresses its deep disappointment over this unex-
pected decision’.'®” The Grand Imam of Egypt's Al-Azhar mosque and University,
Sheikh Ahmed al-Tayeb, also noted that ‘Islam liberated women from ignorant
customs that robbed them of their rights and saw them as imperfect human beings
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that lack free will.'*> He added, ‘On the International Day of the Girl, we call for all
necessary measures to guarantee girls and young women their Islamically protected
rights to education and dignity’.'** In addition, according to Daisy Khan, the founder
and executive director of Women’s Islamic Initiative in Spirituality and Equality,
‘Islam places great emphasis on the pursuit of knowledge’ and banning girls from attend-
ing schools has no justification under Islam.'®>

9. Application of international law

Afghanistan is party to many international human rights instruments, which include the
International Covenant on Civil and Political Rights (ICCPR), International Covenant of
Economic, Social and Cultural Rights (ICESCR), Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Convention on the
Rights of the Child (CRC), and the CEDAW. The Taliban, as the de facto authorities of
Afghanistan, are bound by customary international law and the human rights treaties
listed above.

Now that the Taliban have taken over, it is unclear what will become of Afghanistan’s
international obligations, particularly those of women under the Taliban regime. Since
Afghanistan is a party to several international human rights instruments,'®® the
Taliban are obliged to guarantee that women have sufficient access to legal protection
and are not differentiated and discriminated against under the law.'®’

The Taliban have not withdrawn (at least yet) from any of the following human rights
treaties and pledged to respect Afghanistan’s international human rights obligations.'®®
To maintain Afghanistan’s membership in human rights treaty obligations, the Taliban
must continue to respect international human rights laws concerning women.

The Special Rapporteur on the Situation of Human Rights in Afghanistan noted that:

the de facto authorities [the Taliban] have effective control over the country and therefore
are responsible for fulfilling the obligations emanating from the international human rights
and humanitarian treaties to which Afghanistan is a party, regardless of whether there is rec-
ognition of a formal change of government.'®’

Therefore, Afghanistan’s obligations concerning women emanate from these inter-
national human rights instruments, and because the Afghan government has ratified
them, the Taliban, as the de facto authority, is obliged to observe them.

9.1. Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW)

In this section, we will analyse how the Taliban’s policies and practices contradict its obli-
gations under CEDAW. CEDAW is a critical human rights instrument that directly
addresses women’s issues. Afghanistan ratified CEDAW on 05 Mar 2003 without reser-
vation; hence, the country has agreed to adhere to its obligations under this instru-
ment.'*® Afghanistan pledged to fulfil:

incorporating the principles of equality between men and women in its legal system, abol-
ishing and replacing all discriminatory laws, establishing public institutions and tribunals to
safeguard women against discrimination and eliminating all discriminatory acts against
women by persons, organisations, and enterprises.'”’
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As a party to the CEDAW, a state must refrain from taking actions that would undermine
the treaty’s objectives and purposes from the time it has signed the treaty or exchanged
documents forming the treaty, pending ratification, acceptance, or approval, until it has
explicitly provided its intention not to join the treaty.'*?

CEDAW articulates the meaning and nature of sex-based discrimination'®> and
obliges states to eliminate discrimination and establish equality between men and
women.'* It further addresses issues about female trafficking (Art 6), exceptional atten-
tion to women in rural women (Art 14) and essential matters that may jeopardise the full
enjoyment of women’s freedoms (Art 3). The CEDAW Committee has also stressed that
by ratifying CEDAW, States are obliged to eliminate VAW."”

An important provision is Article 2 of CEDAW, which provides the appropriate
measures and guidelines for discrimination against women. It provides that State
Parties must (a) ensure the principle of gender equality is embedded in national consti-
tutions or appropriate legislation and is practically realised; (b) impose legislative and
other measures, including sanctions, to prevent all forms of discrimination against
women; (c) offer legal protection of women’s rights on an equal basis with men and
ensure effective protection against discrimination through national tribunals and
public institutions; (d) eliminate any discriminatory practices against women and guar-
antee that public authorities and institutions comply with this obligation. (e) adopt all
necessary measures to eliminate discrimination against women by individuals, organisa-
tions, or enterprises; (f) implement measures, including legislation, to change or abolish
laws, regulations, customs, and practices that discriminate against women; and (g) repeal
all national penal provisions that discriminate against women.'*®

As demonstrated above, many of the Taliban practices are discriminatory towards
women. Articles 1, 2, 3 and 7 particularly address the elimination of particular practices
that are discriminatory towards women and that women’s political and public life are
ensured, which are severely restricted under the Taliban.

In terms of the right to education, CEDAW requires that the State Parties to ‘take all
appropriate measures to eliminate discrimination against women to ensure to them equal
rights with men in the field of education and in particular to ensure, on a basis of equality
of men and women’."”” Therefore, the Taliban clearly violated Article 10 of CEDAW by
limiting the girls” access to education past the secondary school level, as discussed above.
It is discriminatory since girls do not have the same educational access as boys, which
could constitute a clear violation of CEDAW.'?®

Articles 11'°° and 13, respectively, uphold women’s employment and economic and
social activities, which the Taliban clearly violate. Article 7(d) also guaranteed freedom
of association, which the Taliban also restrict.

9.2. International Covenant on Civil and Political Rights (ICCPR)

Another key instrument which Afghanistan has ratified without reservations is the
ICCPR.?® The ICCPR prohibits sex-based discrimination (Art. 2) and ensures that
both men and women enjoy the same rights provided in the Covenant (Art. 3). The
ICCPR also obliges Afghanistan to ensure the rights of everyone (particularly women)
to liberty and security (Art. 9), privacy (Art. 17), freedom of thought (Art. 18), marriage
(Art. 23), political rights (Arts. 1, 2, 3, 26). ICCPR also prohibits torture (Art. 7).
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As noted above, many of the Taliban’s policies and practices are discriminatory
towards women and girls, which could clearly violate Article 2, which prohibits sex-
based discrimination.

The ICCPR also embeds the right to freedom of movement under Article 12(1).2!
While this right could be restricted in certain exceptional circumstances such as ‘to
protect national security, public order (ordre public), public health or morals or the
rights and freedoms of others’ as per 12 (3), they must ‘be provided for in law, and
must be proportionate, non-discriminatory and consistent with other human
rights’.**> As noted above, the Taliban have severely restricted women’s freedom of
movement since coming to power, which is a blatant violation of Article 12 of the
ICCPR. The Taliban’s policies and practices are unlawful and do not fall within any
exceptions stated in Article 12(3) of the ICCPR.

In terms of the rights to freedom of expression, peaceful assembly, and association
are expressly guaranteed under Articles 21 and 22 of the ICCPR.** Similarly, if
there are any restrictions imposed by the States, they must be lawful and must be
‘necessary to protect national security or public safety, public order, the protection of
public health or morals or the protection of the rights and freedoms of others’.>**
The actions of the Taliban to arrest and detain the female peaceful protesters are in
clear violation of Articles 21, 22 and even 7 (prohibition of torture) under ICCPR.
As noted by Amnesty International, ‘these attacks, and the fear of such attacks,
denies or undermines free expression, association and peaceful assembly. The
Taliban have no grounds under international law for invoking any restrictions on
women protesters’ rights to freedom of expression, association and peaceful assembly.
As such, these rights are being violated.**®

9.3. International Covenant on Economic, Social and Cultural Rights (ICESCR)

Afghanistan ratified the ICESCR on 24 January 1983. Failure to observe the ICESCR by
the Taliban as the de facto authority, particularly with respect to the prevention of sex
discrimination as outlined in Articles 2 and 3, can make the negligent State accountable
under this instrument.**°

ICESCR also ensures the right to work (Art 6), the right to form trade unions (Art 8),
and the right to an acceptable standard of living (Art 11). Article 13 of the Covenant also
enshrined the right to education and was acknowledged by the ICESCR Committee.>"”
This means that the Taliban are clearly violating Article 13 of the ICESCR by adopting
discriminatory policies and practices towards women and girls in terms of restricting
their access to education. The ICESCR requires states to ensure that secondary education
is accessible and available to everyone, irrespective of sex (Art. 13 (2)(b)). Higher edu-
cation must also be equally accessible to all, on the basis of capacity and by every appro-
priate means, with progress toward ensuring it is free (Art. 13 (2)(c)).?°® The Committee
on ICESCR describes that ‘education is both a human right in itself and an indispensable
means of realising other human rights’. It clarifies that ‘education has a vital role in
empowering women’.>"’

As noted, ICESCR also recognises the right to work (Art. 6), which includes the right
of every individual to have the opportunity to earn a living through work they freely
choose or accept, and will take necessary measures to protect this right.*'® As highlighted,
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women’s right to work has been severely affected by the Taliban, which could constitute a
violation of Article 6.

In terms of the freedom of movement, Amnesty International notes that ‘the mahram
restrictions can hurt women’s and girls’ ability to access education and work and there-
fore also constitute a violation of their economic, social and cultural rights’.211 Therefore,
the Taliban are clearly violating various provisions of ICESCR as demonestarted in this
section.

9.4. Convention of the Rights of the Child (CRC)

CRC is another important treaty that Afghanistan is a party to. CRC expressly prohibits
discrimination based on sex.*'?

CRC also clearly recognised the right to education. Article 28(1) states that the ‘States
Parties recognise the right of the child to education and with a view to achieving this right
progressively and on the basis of equal opportunity ... *'> The CRC Committee states
that restricting this right for a child has the possibility to undermine or even eliminate
the child’s ability to make use of educational opportunities. CRC Committee further
asserts that gender discrimination can be exacerbated by structures that decrease the
benefits available to girls from these educational opportunities and by environments
that are unsafe or unwelcoming, which can discourage girls from participating.*'*

Therefore, the Taliban have clearly violated Articles 2 and 28 of the CRC by imple-
menting discriminatory policies and practices based on sex as well as curtailing
women’s and girls’ rights to education and the measures put forward by the CRC Com-
mittee, respectively.

9.5. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)

Another important Convention which prohibits torture and other cruel, inhuman or
degrading treatment or punishment is the CAT. *'* Afghanistan signed this Convention
on 4 February 1985 and ratified it on 1 April 1987.%'¢

The CAT defines torture (Art. 1) as:

any act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating or coercing him or a third person, or for any reason
based on discrimination of any kind when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity.*'”

In addition, irrespective of membership to the CAT, the Taliban, as the de facto auth-
ority, must prohibit torture as it is a peremptory norm of international law, which
States cannot deny under any circumstances.”'® The arbitrary arrest and beating of the
female protesters clearly violate CAT, which amounts to both torture and ill-treat-
ment.”'” Men have also been tortured in many cases, including members of the National
Resistance Front and also for defending women’s rights.**

CAT also states that political instability should not be used to justify torture (Art 2).
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It is evident that the Taliban’s detention and beating of women peaceful protesters
clearly constitute a violation of Article 1, which prohibits torture, cruel, inhuman or
degrading treatment or punishment of women. As also noted above, women protesters
were also kept in severe conditions of confinement, which could also potentially give
rise to torture, cruel, inhuman or degrading treatment or punishment.

10. Recommendations to improve the future of Afghan women and girls

Following the above analysis concerning the Taliban’s discriminatory policies and prac-
tices towards women and girls and how they could give rise to liability under international
human rights law, the fundamental question is, what could be done now to assist the plight
of Afghan women under the Taliban regime? Although it is unlikely that Afghan women
and girls would enjoy considerable rights under the Taliban regime, the following rec-
ommendations/suggestions can be used to improve the plight of Afghan women and girls.

10.1. Establishing enhanced accountability mechanisms

Following the takeover of Afghanistan by the Taliban, the Human Rights Council (HRC)
adopted resolution 48/1 on 7 October 2021 to establish the mandate of a Special Rappor-
teur pertaining to the situation of human rights in Afghanistan. This was followed by the
appointment of Mr Richard Bennett on 1 April 2022 as the Special Rapporteur on the situ-
ation of human rights in Afghanistan, and he officially assumed duties on 1 May 2022.>*!

As per this resolution, the Special Rapporteur is mandated ‘to monitor the situation of
human rights as it develops in Afghanistan, with the following mandate: (a) To report on
the developing situation of human rights, and to make recommendations to improve it;
(b) To assist in fulfilling the human rights obligations arising from international treaties
that Afghanistan has ratified; (c) To offer support and advice to civil society; (d) To seek,
receive, examine and act on information from all relevant stakeholders pertaining to the
situation of human rights in Afghanistan; (e) To integrate a gender perspective and a sur-
vivor-centred approach throughout the work of the mandate; (f) To present a written
report to the Human Rights Council at its fifty-first session and to the General Assembly
at its seventy-seventh session, by their respective programmes of work’.** Recently, the
HRC also extended the mandate of the Special Rapporteur for one year in light of the
deteriorating human rights situation in Afghanistan.**’

Although the appointment of the Special Rapporteur has been a positive step, it has
been noted that the human rights situation in Afghanistan, specifically pertaining to
women and girls, requires a more robust approach in terms of the accountability of
the Taliban. It has been noted that the Special Rapporteur ‘currently has neither the
staffing, resources, nor mandate to undertake such in depth investigations’.224 Hence,
while having a Special Rapporteur on the situation of human rights in Afghanistan is
a positive step, this article offers two additional recommendations below for establishing
enhanced accountability towards the Taliban.

10.1.1. Establishing an independent human rights monitoring mechanism
In response to the severe women’s human rights abuses by the Taliban since their take-
over of Afghanistan on 15 August 2021, there is a need for enhanced accountability
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mechanisms to hold the Taliban accountable for their lack of respect for women and
girls’ basic human rights. Therefore, in addition to the appointment of the Special Rap-
porteur which was discussed above, there is a need to establish a parallel independent
human rights monitoring mechanism in Afghanistan to investigate and document
women'’s rights abuses for enhanced accountability of the Taliban under the international
human rights law.*** It has been suggested that the mandate of the independent human
rights monitoring mechanism should include:

-to investigate all alleged violations and abuses of human rights law amounting to crimes
under international law in Afghanistan, including against women and girls; - to collect, con-
solidate and analyse evidence of such violations and abuses, including their gender dimen-
sion, and to systematically record and preserve all information, documentation and
evidence consistent with international law standards, in view of any future legal proceed-
ings; — to document and verify relevant information and evidence, including through
field engagement, and to cooperate with judicial and other entities, national and inter-
national, as appropriate; — to identify, where possible, those individuals and entities respon-
sible for all alleged violations and abuses.**°

Therefore, this parallel independent human rights monitoring mechanism would be
useful to address some of the issues that the Special Rapporteur face, such as staffing,
resources and the lack of mandate to conduct such thorough investigations pertaining
to women and girls’ human rights violations by the Taliban.

10.1.2. Prosecution of the Taliban by International Criminal Court (ICC) for gender-
based violence
Another key suggestion to address the women and girls’ human rights violations by the
Taliban is for the ICC to play an enhanced and complementary role in prosecuting the
Taliban for gender-based violence. Following preliminary investigations by the ICC pro-
secutor since 2017,%%7 currently, the Taliban are under formal investigation for crimes
against humanity and war crimes by the ICC when the Appeals Chamber of the ICC
on 5 March 2020 unanimously authorised the ICC Prosecutor to begin an investigation
into these alleged crimes.**®

It is noteworthy that the Office of the Prosecutor (OTP) already argues that the
Taliban have committed the crime against humanity of persecution on gender
grounds (Article 7(1)(h) of the Rome Statute). The OTP noted that:

on the basis of the information available, there is a reasonable basis to believe that after 1
May 2003, members of the Taliban and affiliated armed groups have committed the
crime against humanity of persecution against identifiable groups of civilians on political
grounds and gender grounds under article 7(1)(h).%°

The OTP added that:

pursuant to the ideology and rules of the Taliban, women and girls have been deliberately
attacked by the Taliban and affiliated armed groups to prevent them from studying, teach-
ing, working or participating in public affairs, through intimidation, death threats, abduc-
tions and killings. As a result of such attacks, countless other women and girls have
reportedly stopped going to school or working due to the attendant climate of fear.”*

As such, such parallel investigations are significant to ensuring that the Taliban are being
held accountable for gender-based violence under the ICC. Since the Taliban are now
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under formal investigation by the ICC, it is hoped that the ICC pays particular attention
to the crimes against humanity of persecution on gender grounds in Afghanistan. It is
also desirable if the OTP could work closely with the Special Rapporteur on the situation
of human rights in Afghanistan in terms of women and girls’ human rights abuses by the
Taliban. Close coordination between the ICC and the Special Rapporteur would be
helpful in holding the Taliban accountable for their severe women and girls’ human
rights abuses.

10.2. Travel bans being imposed on Taliban leaders

In addition to the enhanced accountability recommendation provided above, here and
below offer some other policy recommendations, hoping that they would somehow
influence the attitudes of the Taliban towards women and girls.

Although as many as 135 Taliban are subject to a travel ban by the United Nations
Security Council, 15 were granted travel exemptions to travel abroad and facilitate
peace talks in Afghanistan. >*' Of the 15, two were removed from the list due to their
women’s human rights abuses.**>

Since the Taliban have reversed many of their promises concerning women’s human
rights, it is suggested to reimpose a travel ban on the 13 Taliban leaders. Amnesty Inter-
national and HRW both also support such recommendations, which they perceive as
crucial in holding the Taliban accountable not for fulfilling their promises pertaining
and women and girls.”*® It is hoped that it could put extra pressure on the Taliban to
reverse their discriminatory policies and practices toward women and girls.***

However, reimposing the travel ban on the Taliban leaders could have implications. It
could affect dialogue and diplomacy with this group. In addition, it could also increase
the poverty level in Afghanistan and further radicalise the Taliban.>>> Accordingly, in
reimposing the travel ban measure, the above factors must be carefully considered,
specifically not increasing the plight of the Afghan population and deepening the existing
crises. This might include exempting a few Taliban senior officials from travel ban to con-
tinue dialogue and diplomacy with this group pertaining to women and girls’ right to
education, employment, etc. While it would be doubtful that such a measure would
have any immediate effects, it is hopeful that it would decrease the plight of Afghan
women and girls.

10.3. Condition-based recognition of the Taliban

The Taliban takeover of Afghanistan has been chaotic. They have come to the realisation
(at least they claim) that they cannot run Afghanistan without international recognition.
In their first press conference, spokesman Zabihullah Mujahid said that the Taliban
desires to have a diplomatic relation ‘with all countries of the world’. He added that
‘we want good relations, we want a good economy, we want good trading, we want
good diplomacy’.>*®

As the Taliban regime is seeking international legitimacy, the regional and inter-
national players can play a significant role in ensuring that the Taliban respects and
fulfils its women’s human rights obligations. The recognition of the Taliban government

by the international community must be conditional. The Taliban must, in practice (and
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not just in words), fulfil their human rights obligation to Afghan women. As Saul noted,
‘the Taliban, and consequential economic and other benefits, should be universally con-
ditioned on meeting benchmarks of counter-terrorism progress, alongside other inter-
national policy goals (such as inclusive governance and respect for human rights)’.>*”
Therefore, while it would be doubtful that such a measure would have any immediate

effects, its effectiveness must also not be underestimated.

10.4. Prioritisation of Afghan women and girls’ rights in humanitarian aid

In light of the growing oppression of women and girls in Afghanistan, some have called
for the conditionality of any humanitarian aid to the Taliban; such recommendations
come with their repercussions.”*® Following the Taliban takeover, there are indications
that the Afghan economy is crumbling under the Taliban regime. The poverty rate is
soaring, and public services are near to collapse. The United States seized 7 billion
from the Afghanistan Central Bank and continued sanctions against the Taliban, and
the sudden withdrawal of most humanitarian aid has left many Afghans hungry and
in need of urgent assistance.**

Although there are debates regarding the effectiveness of aid conditionality, some call
for imposing such measures on the Taliban by prioritising women’s and girls’ human
rights in Afghanistan.*** Some studies highlighted the relative successes of the ‘gender
focus humanitarian aid” in Afghanistan in the last two decades.**'

Since the Taliban came to power, it has been reported that the Taliban have received
1.593 billion dollars from the international community. It is unclear where the Taliban
have spent much of this money as poverty and unemployment rates have skyrocketed.***
This means that the Taliban are not distributing the money efficiently.***> In addition,
while the Taliban continue to receive substantial aid packages, this has no way
changed their attitude towards women and girls.

The Taliban have consistently recognised that they cannot run the country without
aid from the international community. This means the international community has
some leverage over the Taliban. However, as noted, the international community
should not ‘overestimate’ the aid leverage over the Taliban as the Taliban can still
find revenue through opium and from some Taliban-friendly countries.*** This overes-
timation of leverage over aid conditionality was also supported by Atmar, who charac-
terised the conditionality of humanitarian assistance during the previous reign of the
Taliban from 1996 to 2001 as ‘ineffective’.*** This was also the case when the UN in
1998 adopted the ‘Strategic Framework for Afghanistan’ to align humanitarian aid
with the political objectives in Afghanistan. This strategic framework was eventually
considered a failure, as claimed the ‘conditionalities did little to change the
Taliban’.**® The Taliban in the 1990s continued to impose severe restrictions on
women and girls (as demonstrated particularly in section 4.2) regardless of the existence
of aid conditionality measures at that time.

Indeed, humanitarian aid should prioritise women’s and girls’ rights (of course, along
with children) in Afghanistan as they are one of the most vulnerable groups within the
country.**” It must be highlighted that any aid conditionality must be carried out with
caution and should not be conditioned at the expense of humanitarian and medical ser-
vices to the Afghan population and deprive them of their livelihood.



1710 e S.QAZI ZADA AND M. Z. QAZI ZADA

10.5. The importance of Afghan women and girls’ civil protests against the Taliban

Powerful images and videos have emerged from across Afghanistan as women take to the
streets to demand their rights and protest against the Taliban. These women-led move-
ments have proven effective as they quickly caught international attention and received
substantial coverage.**®

I demonstrated above that some of the well-known women right’s protestors, such as
Parwana Ibrahimkhil and Tamana Paryani were detained and beaten by the Taliban, but
their struggle did not go unnoticed and received widespread international coverage and
attention. Wahida Amiri is another well-known women’s human rights activist who
worked as a librarian prior to the Taliban takeover of Afghanistan, and now she is one
of the leading voices against the Taliban.*** As noted by Amiri, ‘we have not given up
despite all the adversities. We refuse to accept being jailed in our homes, we refuse to
be discriminated against, we refused to be repressed!”.>*

Although these women-led protests can be met with violence from the Taliban forces,
such protests and campaigns should continue as safely as possible to continue to receive
wide international coverage and attention, which keeps the Taliban accountable. Two
objectives can be achieved. First, it sends a message to the Taliban that they cannot
silence women as they did in their previous reign from 1996 to 2001. This widespread
social media coverage has ensured that Afghan women have been able to share their
experiences under the new Taliban. Second, as the Taliban is seeking international legiti-
macy, this will ensure that they cannot achieve such an objective unless women’s and
girls’ rights to education, employment, etc, are respected and guaranteed.

10.6. Evacuating women at risk of targeted killings by the Taliban

The targeted Taliban’s killing and detention of those (particularly women) who worked with
the previous administration is already emerging from Afghanistan.**" It blatantly opposes
the Taliban’s promise of national amnesty in not taking revenge against its opponents,
such as ex-military personnel and those who worked with the previous government.*>

Recently, the BBC reported that a policewoman named Banu Negar was shot dead by
the Taliban militants in a provincial city. She was shot dead in front of her family in Fir-
ozkoh, the capital of central Ghor province.”> At the time of her execution, Banu Negar
was 8 Months Pregnant.”**

These women should be afforded their right to safety and life within Afghanistan.
However, reports from Afghanistan indicate a deteriorating security threat to Afghan
women ex-military personnel, ex-politicians and women’s rights advocates.**> Many inter-
national countries have given refugee status to vulnerable women due to their imminent and
serious risk of harm. At the very least, the Taliban should allow women who choose to leave
Afghanistan safe passage and permission to do so and not impede evacuations.

10.7. Engaging Afghan and international religious figures to advocate for
women and girls’ rights

Throughout the history of Afghanistan, religious figures (Ulama) have had considerable
influence within Afghanistan. That influence has been even now more prominent since



THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1711

the Taliban takeover. The Taliban’s cabinet is comprised of mostly religious and tribal
figures.

Waheedullah Hashimi, a senior Taliban leader, said, ‘our ulema (scholars) will decide
whether girls are allowed to go to school or not’.>*® He told Reuters that “They will decide
whether they should wear hijab, burqa, or only (a) veil plus abaya or something, or not.
That is up to them’.>”’

Years of war and fighting have devastatingly radicalised the Taliban, who have had
limited contact and interaction with women during the war. The Ulama from within
Afghanistan and other Muslim countries can use this opportunity to play a role in de-
radicalising the Taliban and reshaping their views towards women. As Afghanistan
remains a deeply traditional country (it will be even more now that the Taliban have
taken over), people turn to Ulama and tribal leaders in their day-to-day lives.

The top-down approaches to propagating and enforcing women’s rights have never
worked in Afghanistan’s history. For instance, radial women’s human rights reforms
began by King Amnullah in the 1930s. Queen Suraya, King Amanullah’s wife, made a
public appearance without a veil which caused religious and tribal elders’ dissatisfaction.
The King was eventually ousted. A similar pattern was followed during the communist
era, which caused many to join the Mujahideen. Even in the previous administration,
the EVAW law was vehemently opposed as it was deemed Islamic.**®

It is therefore advisable that Ulama, who have credibility among large segments of the
Afghan public, engage with the Taliban and use their platforms through mosques to dis-
seminate and safeguard women’s human rights. As stated above, many cultural norms
and ideologies that are particularly adopted by the Taliban that normalise women’s
human rights violations are contrary to the principles of Islam.

It is also recommended that Ulama from progressive Muslim societies such as Malay-
sia, Indonesia, Turkey etc., where Muslim women enjoy substantial rights, engage with
the Taliban and persuade them to give up their extremist views toward women. For
instance, the prominent Islamic party in Malaysia, such as Parti Islam Se-Malaysia
(PAS), stated its readiness to engage and convince the Taliban to respect human
rights.>> It is hopeful that such initiatives by the Muslim countries and respected
Ulama would positively impact humanising Afghan women and reducing their
suffering at the hands of the Taliban.

11. Conclusion

The Taliban takeover of Afghanistan has had serious adverse impacts on women and
girls. The Taliban’s takeover of Afghanistan is resurfacing their history of vicious treat-
ment of women during their reign in the 1990s. This has caused serious concerns
among human rights activists within Afghanistan and abroad. The Taliban, during
their time in power from 1996 to 2001, committed severe human rights violations,
specifically towards women. These included denial of women’s access to education,
healthcare, employment, and freedom to access the community and participate in
public life. Women were also subjected to forced marriages, forced covering of their
appearance with head-to-toe, and were only allowed to leave home if a male relative
accompanied them. They imposed their rules ruthlessly through public lashings,
stoning, and execution.



1712 5. QAZI ZADA AND M. Z. QAZI ZADA

The central question of this article was, what will happen to the human rights of
Afghan women and girls now that the Taliban are back in power? Since Afghanistan is
a party to several human rights instruments, including CEDAW, we analysed how the
Taliban’s policies and practices are in contradiction with Afghanistan’s international
human rights law obligations. As the Taliban are the de facto authority in Afghanistan,
they must observe these obligations. This article demonestrated thatthat similar to their
previous reign in the 1990s, the Taliban have, since August 2021 completely banished
women from the public sphere by severely curtailing women and girls’ rights to edu-
cation, employment and political participation, and freedom of movement (among
others). The authors demonstrated that such actions are clearly contradicting women
and the human rights of women under ICCPR, ICESCR, CRC, CEDAW and CAT
which Afghanistan is a signatory.

This article concluded with serval recommendations hoping to improve women’s and
girls’ human rights situations in Afghanistan. These included (among others) establish-
ing enhanced accountability mechanisms to hold the Taliban accountable for their
gender-based violence. This article offered some other recommendations which we
noted might not have immediate effects in changing the Taliban’s policies and practices
towards women and girls but are worth considering and might be useful in reducing the
plight of women and girls in Afghanistan.
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