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FOREWORD

Established at Lund University, Sweden, in 1984, the Raoul 
Wallenberg Institute of Human Rights and Humanitarian Law (RWI) 
is an independent academic institution promoting human rights 
through education, research, and institutional development. Through 
cooperation with primarily governments and academic and national 
human rights institutions in Europe, Africa, Asia, the Middle East, and 
Latin America, the RWI has been active in the human rights domain 
for 40 years.

In Africa, the RWI works towards developing human rights 
capacity through continental and regional and bilateral cooperation 
programmes with bodies of the African Union and the Regional 
Economic Blocs, academic institutions, national human rights 
institutions, and civil society organisations. In 2017, to further expand 
and develop its cooperation in Africa, the RWI, with funding from 
the Swedish International Development Cooperation Agency, started 
the Regional Africa Programme (RAP). The overall objective of the 
RAP is to secure a demonstrable improvement in access to justice and 
implementation of human rights commitments in Africa for all. This 
objective is framed by the premise that the key challenge for increased 
respect for human rights regionally is not primarily a lack of standards 
and institutions, but rather making existing standards and institutions 
work. 

Within the framework of the RAP, the Regional Africa Academic 
Network (Academic Network) was further established to bring 
together universities from across the African continent to generate 
research and resources, build capacity, and develop spaces for inter-
sectoral dialogue. One of the key activities of the Academic Network 
is the organisation of an annual conference which creates a space for 
reflection, dialogue, and knowledge sharing between members of the 
academic community, representatives of civil society organisations, bar 
associations, and regional bodies that contribute to the advancement 
of human rights adjudication in Africa. 

This is the third publication in a series of publications, which 
started with the publication of Implementing Regional Human Rights 
Standards in East and West Africa. This was followed by Human Rights 
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Adjudication in Africa: Challenges and Opportunities within the African 
Union and Sub-Regional Human Rights Systems. The main aim of this 
book was to advance an understanding of how the African regional 
and sub-regional human rights systems contribute to access to justice 
on the continent. Thus, the book aimed to generate further knowledge 
on both procedural and material aspects of the institutions that make 
up the African human rights adjudication system. Like the second 
anthology, the collection of chapters contained in this book originates 
from a human rights-themed conference, the second Academic 
Network conference held at Stellenbosch University, Stellenbosch, 
South Africa, in September 2023. The 2023 conference, like this 
book, is titled Women’s Rights, Gender Inequality and Intersectional 
Vulnerabilities: Exploring Substantive Transformative Equality in the 
African Continental and Regional Human Rights Systems 20 Years 
after the Adoption of the Maputo Protocol.

Aligning with the overarching objectives of the RWI and the RAP, 
the main aim of the 2023 Academic Network conference and thus also 
this book is to advance an understanding of African women’s rights, 
gender inequality, and intersectional vulnerabilities on the African 
continent and how these topics comparably have been approached by 
the international system and/or other regional systems. Moving away 
from a formalist view of equality and approaching human rights law, 
not from a perspective of preserving privilege but from a perspective 
of transforming lives, the objective of this book is to explore how far 
the African human rights systems have come on the journey towards 
implementing substantial transformative equality for women and 
girls, and what improvements should be made to achieve this broad 
objective. 

The aim of human rights treaties is to ensure the effective 
protection of everyone’s human rights. This is especially relevant in 
relation to persons who experience gender-based discrimination and 
gender-based violence (GBV) in multiple ways. Women (including 
girls) frequently experience different forms of discrimination. Often, 
intersecting grounds such as their ethno-cultural identities, religious 
beliefs, language, age, motherhood, gender identity, gender expression, 
sexual orientation, sex characteristics, level of education, socio-
economic background and many others place them in an even more 
disadvantaged position. 
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Non-discrimination, as an integral part of the principle of equality, 
ensures that no one is denied their rights because of the factors and 
identities stipulated above. However, gender-based discrimination 
and GBV as a form of such discrimination, often disproportionately 
affecting women and girls, is one of the most common human 
rights violations in Africa and beyond. To address this challenge, the 
principles of equality in rights and dignity, as well as freedom from 
discrimination for everyone, were first articulated in articles 1 and 2 
of the Universal Declaration on Human Rights (UDHR), adopted 
in 1948. This protection has been replicated and further developed in 
international, regional, and sub-regional human rights treaties. 

On the international level, the United Nations Convention on 
the Elimination of all Forms of Discrimination against Women 
(CEDAW) affords special protection to women. The Preamble to 
CEDAW recognises that despite the existence of a multitude of 
international instruments protecting women against discrimination, 
‘extensive discrimination against women continues to exist’ and that 
‘a change in the traditional role of men as well as the role of women 
in society and in the family is needed to achieve full equality between 
men and women’. 

The African regional and sub-regional human rights systems 
provide protection for women and girls on a level that arguably goes 
beyond the international levels of protection. As a point of departure, 
article 2 of the African Charter on Human and Peoples’ Rights 
(African Charter) states that the enjoyment of the rights protected 
in the Charter shall be without distinction of any kind, including 
on the basis of ‘sex’ and other grounds. Article 3 stipulates that every 
individual is equal before the law and is entitled to equal protection of 
the law. In addition, article 18(3) of the African Charter sets out special 
protection of women and children. In 1990, the then Organisation of 
African Unity – now the African Union – adopted the African Charter 
on the Rights and Welfare of the Child to ensure the full protection of 
children’s rights. Apart from protecting girls from all forms of violence, 
discrimination, abuse and exploitation, the African Children’s Charter 
also seeks to eliminate sex- and gender-based harmful social, cultural 
and religious practices. Regardless of this monumental milestone, girls 
remain one of the most marginalised and excluded segments of society 
in Africa. Girls’ rights are not adequately addressed in legal and policy 
frameworks protecting children’s rights or women’s rights. As a result, 
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they fall through the cracks of both the women’s rights and children’s 
rights agendas. This problem is pronounced in countries with laws that 
either directly discriminate against girls or are not cognisant of girls’ 
unique vulnerabilities. 

In 2003, African Union Member States took a bold step to protect 
women and girls by adopting the Protocol to the African Charter on 
the Rights of Women in Africa (Maputo Protocol). On the 11th of 
July 2023, we celebrated the adoption of the Maputo Protocol, a key 
human rights instrument in the protection of women’s and girls’ rights. 
It is the only regional human rights treaty focusing more broadly on 
women’s rights. The adoption of the Maputo Protocol more than 20 
years ago was a strong indicator of the normative acceptance of the 
idea that women’s rights are human rights. Alongside CEDAW, it is a 
ground-breaking treaty in the struggle for women’s equal rights, agency 
and voice. Importantly, the Maputo Protocol promotes substantive 
equality and aims to transform the lives of African women by 
providing a legal basis for the holistic protection of their human rights. 
It applies to all forms of discrimination against diverse African women 
and is not limited to the specific fields of protection spelt out in it. 
The Maputo Protocol further speaks to women’s many intersecting 
identities and vulnerabilities, focusing on, among others, widowhood, 
elderly women, women with disabilities and women living in poverty.

Just as the African Charter and CEDAW, the Maputo Protocol 
contains civil, political, socio-economic, and cultural rights, and it 
does not allow for any derogation of such rights in times of public 
emergency. Article 1 of the Maputo Protocol contains a number 
of powerful definitions guiding the application of the following 
provisions therein. ‘Women’ are progressively defined by their gender 
and not their biological sex; girls are also included in the definition of 
women, and discrimination against women is broadly defined in terms 
of its substantive impact on women’s equal enjoyment of their human 
rights and fundamental freedoms in all different spheres of life. 

Moreover, in a bid to recognise the complex, oppressive cultural 
and religious contexts within which many African women live, the 
Maputo Protocol defines ‘harmful practices’ in a unique and holistic 
manner, thereby providing African women with adequate protection 
against any ‘behaviour, attitudes and/or practices which negatively 
affect the fundamental rights of women and girls, such as their right 
to life, health, dignity, education and physical integrity’. It creates 



ix

state obligations to address the oppressive patriarchal status quo by 
requiring the state to socialise and re-socialise every individual and 
every community to uphold the inherent dignity of all women.

The Maputo Protocol expressly seeks to address and overcome 
structural, social, economic, public and private gender inequalities 
inherited from patriarchal norms and practices. By dismantling the 
public and private divide, prescribing economic and welfare rights and 
applying an intersectional lens, and recognising the implication of, 
among others, refugee status, age and disability, the Maputo Protocol 
consistently enshrines a substantive approach to equality.

The African Commission on Human and Peoples’ Rights (African 
Commission) has defined substantive equality in General Comment 
6 as a form of equality that ‘requires the adoption of measures that 
go beyond formal equality and seek to redress existing disadvantage; 
removes socio-economic and socio-cultural impediments for equal 
enjoyment of rights; tackle stigma, prejudice and violence; leading to 
the promotion of participation and achievement of structural change 
of social norms, culture and law’. Therefore, as can be deduced from 
the definition provided by the African Commission, the objective of 
the Maputo Protocol is to transform the positions of all women in 
society, including girls, transgender women, elderly women, women 
with disabilities and women with diverse sexual orientations; thereby 
making transformation an inherent part of striving for the achievement 
of substantive equality. 

Considering the above, the call to present papers at the Stellenbosch 
Academic Network conference was extended to senior and early 
career researchers, scholars and academic staff affiliated with academic 
institutions,1 and non-academic institution2 partners within the RAP. 
As with the inaugural conference held in Harare in 2022 to foster and 

1	 The following institutions make up the RWI Academic Network: School of Law, 
Kenyatta University; Faculty of Law, University of Nigeria-Nsukka; Faculty of 
Law and Political Science,  Faculty of Law, University of Zimbabwe; College 
of Business,  Peace,  Leadership and Governance, African University; Gender, 
Health and Justice Research Unit, University of Cape Town; Faculty of Law, 
Stellenbosch University, Centre for Human Rights, Addis Ababa University; 
Faculty of Law, British University in Egypt.

2	 The following non-academic partners are part of the RAP: Pan African Lawyers 
Union; East Africa Law Society; African Court Coalition; Equality Now, the 
Network of African National Human Rights Institutions; the African Policing 
Civilian Oversight Forum; Centre for Human Rights – University of Pretoria; 
the East African Court of Justice; the ECOWAS Community Court of Justice; 
and the African Court on Human and People’s Rights.
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promote the advancement of early career researchers, they were invited 
to participate in a research methodology workshop held in Addis 
Ababa, Ethiopia, in late May and early June 2023. This workshop, put 
together and presented by representatives of the Academic Network, 
aimed at supporting the development of their papers, strengthening 
their research, and increasing the potential for their publication in 
this edited volume. As a result of this parallel process, four out of the 
six chapters presented in this book involve the contributions of early 
career researchers and constitute a milestone in their academic careers.

Against this backdrop, the book explores an array of topics 
linked to the equality and well-being of African women. It delves 
into the preparatory work of the Maputo Protocol, related general 
recommendations, state reports, concluding observations, guidelines, 
international, regional, sub-regional and domestic case law through 
which states, the courts and quasi-legal bodies have interpreted 
and applied the Maputo Protocol and other relevant human rights 
instruments. The book presents comparative regional human rights 
jurisprudence and existing scholarship in this field of research in 
order to further our knowledge of gender equality and intersectional 
vulnerabilities.

As a point of departure, chapter 1, titled Digital violence against 
women in Africa: Locating the role of the African Commission on 
Human and Peoples’ Rights, co-authored by the African Commission’s 
Special Rapporteur on the Rights of Women in Africa, Hon. Janet 
Ramatoulie Sallah-Njie, examines the use of digital media and access 
to online spaces which are fast becoming imperative for the realisation 
of core human rights such as the right to information, freedom of 
expression, and freedom of association. The digital space has also 
become an avenue for exercising, among others, the right to political 
participation, education, health, and economic empowerment. All 
these rights are enshrined in the Maputo Protocol and are crucial to 
women’s development and well-being. This first chapter reflects on the 
African-specific context of digital violence against women. It traces the 
work done by the mechanism of the Special Rapporteur on the Rights 
of Women in Africa on digital violence against women and discusses 
progress made by similarly placed mandates from other international 
and sub-regional mechanisms under the Platform of Independent 
Mechanisms on Discrimination and Violence Against Women. This 
chapter highlights good practices while making a case for a normative 
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framework that can be drawn up to fight digital violence against 
women in Africa. This, the authors argue, includes an intersectional 
approach through the inclusion of other special mechanisms of the 
African Commission. 

Chapter 2, titled Women as agents of transformative change: 
Implications for gender equality and climate justice, explores how 
international and regional climate change laws support the role of 
women in driving gender equality and climate justice. It examines the 
evolution of these frameworks, focusing on how gender is represented, 
identifying gaps in gender terminology, and suggesting ways to fill 
these gaps for better fulfillment of gender equality and climate justice. 
Using an intersectional, human rights-based approach, the chapter 
highlights the importance of improving women’s agency to eliminate 
discrimination and achieve substantive gender equality. Despite 
progress in laws advocating for gender equality and climate justice, the 
chapter notes slow progress toward substantive equality, with women 
often confined by patriarchal norms that resist change and disempower 
them. The chapter calls for the transformation of patriarchal 
norms, power relations, and cultural mindsets to enable effective 
implementation of gender equality and climate justice interventions.

Chapter 3, titled Cultural relativism and the role of resocialisation 
in the realisation of African women’s rights to a positive cultural context 
(article 17), explores article 17 of the Maputo Protocol, which 
safeguards the rights of women to a positive cultural context. This 
chapter argues that the rights of women to positive cultural contexts 
imply the modification of socio-cultural norms through resocialisation. 
It considers the vital role that article 2(2) of the Maputo Protocol plays 
in mandating the modification of harmful socio-cultural behaviours 
of women and men or resocialisation to give effect to the substantive 
rights of women. This chapter importantly draws attention to 
resocialisation as a tool for the realisation of women’s rights generally 
and to the rights of women to a positive cultural context and embarks 
on an analysis of the international legal framework relating to culture, 
cultural rights, and the rights of women. It considers the African 
regional perspective, with the African Charter serving as its point of 
departure, followed by an analysis of article 17 of the Maputo Protocol 
and its interconnectedness with several other provisions of the Maputo 
Protocol. In a bid to provide an in-depth understanding of the concept 
of the right to a positive cultural context, this chapter presents how 
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these provisions have been applied in practice by examining state 
reports to the African Commission and the African Commission’s 
Concluding Observations, as well as its application in regional, sub-
regional and domestic case law. 

Shining a light on the plight of lesbian, bisexual, transgender, 
intersex, queer, questioning, and asexual African women (LBTIQ+ 
or diverse women), chapter 4, titled Exploring the feasibility of the 
African Commission as an appropriate avenue for the advocacy of 
LBTIQ+ rights, examines the African Commission’s use of the 
argument of being ‘un-African’ and its failure to recognise the 
rights of minority which have been used to deny observer status to 
organisations advocating for sexual orientation and gender identity 
(SOGI) rights in Africa. Standing before the African Commission 
provides a crucial platform for organisations to advocate for rights, 
especially for the most vulnerable in society. The denial of observer 
status for organisations advocating for the rights of sexual minorities 
presents another hurdle in the institutional barriers faced by women 
human rights defenders and diverse women in engaging with the 
African Commission. Particularly, in a regional context that is in a 
perpetual struggle to address homophobia, transphobia and violence 
against women. This chapter unpacks the justifications advanced by 
the African Commission and assesses them against the mandate of the 
African Commission, relevant jurisprudence, the normative human 
rights framework set by the African Charter and the Maputo Protocol, 
as well as soft law instruments on the protection of sexual minorities. 

In the same vein, chapter 5, titled Breaking barriers: Examining the 
progress of family rights for lesbian couples in Kenya under the Maputo 
Protocol, critically examines the provisions of the Maputo Protocol 
in relation to advancing family rights for African lesbian couples. 
While certain provisions demonstrate progressiveness, drawing on 
the inclusive definition of ‘women’ under article 1(k), others remain 
heterosexist, homophobic and queer-blind. The absence of express 
mention of ‘sexual orientation or gender identity’ represents a 
significant gap. This chapter uses queer theory, queer intersectionality 
and gay and lesbian rights theory to unpack the concept of family and 
family formation. Drawing lessons from the Yogyakarta Principles 
and African Commission Resolution 275, a comparative analysis is 
conducted to shed light on potential strategies for advancing family 
rights for lesbian couples in Kenya. 
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Focusing on another vulnerable group, chapter 6, titled access to 
justice for women with disabilities: Implementation of article 8 of the 
Maputo Protocol in Zimbabwe interrogates the implementation of 
article 8 of the Maputo Protocol pertaining to the right of women 
with disabilities (WWDs) to access justice in Zimbabwe. Specifically, 
the chapter assesses the significance of access to justice in WWDs and 
interrogates its implementation through legal, policy, and institutional 
frameworks in Zimbabwe and the challenges thereof. This qualitative 
study acknowledges that access to justice is a fundamental right for 
WWDs as it facilitates the enjoyment of their wider rights. 

Following on the discussion in chapter 6, the final chapter, chapter 
7, titled Mental health care for women in South Africa in light of 
the Maputo Protocol: Entrenching a gender-responsive approach in 
legislation, highlights that women with psychosocial disabilities in 
South Africa is a historically marginalised group whose unique needs 
and interests were neglected by the systems of mental health care in 
place during the eras of colonialism and apartheid. In this final chapter, 
a non-essentialist and intersectional understanding of their intensified 
and multidimensional experiences of vulnerability and disadvantage 
is applied. This approach is used to frame the analysis of international 
and regional human rights instruments, primarily the Maputo 
Protocol, which sets out relevant norms and obligations applicable 
to mental health care for women in South Africa. The primary lens 
in this analysis is the right to health, which is read with provisions 
related to equality and non-discrimination, as set out in the Maputo 
Protocol and other relevant instruments and interpreted by relevant 
supervisory bodies. To determine whether the South African system 
of mental health care sufficiently entrenches a gender-responsive 
approach in line with international and regional human rights law, an 
overview of the South African constitutional and legislative framework 
is provided. An analysis of recent South African mental health care 
jurisprudence reflects that the approach to mental health care is not 
appropriately gender-sensitive in a manner that is responsive to the 
unique vulnerabilities faced by women with psychosocial disabilities. 

In conclusion, from the analysis in the seven chapters presented 
in this book, it is evident that gender inequality and intersectional 
vulnerabilities remain a threat to African women’s lives, safety, health 
and well-being. However, the analysis presented by the eight authors 
of this book will make a substantive contribution to the scholarly 
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debate regarding contemporary women’s rights, the protection of 
diverse identities and intersectional vulnerabilities in Africa for all of 
us to utilise when we, in our own positions and professions, engage 
with the rights of more than half of the population on the African 
continent. As stated by Justice Lucy Asuagbor, a former Commissioner 
to the African Commission and the former Special Rapporteur on the 
Rights of Women in Africa, in her keynote address formally opening 
the 2023 conference in Stellenbosch: ‘no country or society can move 
forward if it leaves half its population behind’ and ‘when women and 
men are active and equal partners in building security, we are all safer’.3 
Our sincere thanks and appreciation go to Justice Lucy Asuagbor, the 
authors of this book and the reviewers involved in peer-reviewing their 
contributions. Their dedication to African women’s rights is admirable. 

 
Professor Annika Rudman
Professor, Department of Gender Studies, Faculty of Arts and Social 
Sciences, Karlstad University

Professor Alejandro Fuentes
Senior Researcher, Raoul Wallenberg Institute; Professor of 
International Human Rights Law, Africa University, Mutare, 
Zimbabwe

Karlstad and Lund December 2024

3	 Quoting Ambassador Daniel B Baer, US Ambassador, in his speech delivered 
on International Women’s Day ‘Enhancing the role of women in countering 
violent extremism’ Statement to the OSCE Permanent Council, Vienna, 8 of 
March 2015, https://osce.usmission.gov/mar_12_international_womens_day/ 
(accessed 12 December 2024).
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Abstract

The use of digital media and access to online space is fast becoming 
imperative for the realisation of several human rights. The immediate 
rights one can observe are the right to information, freedom of 
expression, and freedom of association. However, the digital space 
has also become an avenue for exercising, among others, the right to 
political participation, education, health, and economic empowerment. 
All these rights are enshrined in the Protocol to the African Charter 
on Human and Peoples’ Rights on the Rights of Women in Africa 
(Maputo Protocol) and are crucial to women’s development and well-
being. As such, it is important that every individual has equal access to 
the digital space without fear or discrimination. This is not the reality 
for many women, as they face many hurdles to actively participate 
online, one of which is violence perpetrated in the digital space. What 
this translates to is that while everyone can access the internet with 
the right tools, substantive equality means the obstacles placed in the 
way of women enjoying the internet space are removed, and they can 
equally participate. The African Commission on Human and Peoples’ 
Rights is working on tackling this phenomenon in Africa. The Special 
Rapporteur on the Rights of Women in Africa has mandated and 
is leading this task. To successfully carry out this task, the mandate 
can benefit from progress that has been made elsewhere by other 
mechanisms. This chapter reflects briefly on the African-specific context 
of digital violence against women. It traces the work done so far by 
the mechanism of the Special Rapporteur on digital violence against 
women, discusses progress made by similarly placed mandates from 
other international and sub-regional mechanisms under the Platform 
of Independent Mechanisms on Discrimination and Violence Against 
Women, and it draws up good practices while making a case for a 
normative framework that can be drawn up to fight digital violence 
against women in Africa, which includes an intersectional approach 
through the inclusion of other special mechanisms of the African 
Commission. The chapter relates the sub-theme of strengthening the 
effectiveness of the special mechanism of the Special Rapporteur in 
reducing the vulnerability and marginalisation of women and girls.

Keywords: African Commission on Human and Peoples’ Rights, 
Special Rapporteur on the Rights of Women in Africa, digital violence 
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against women, Africa, Platform of Independent Expert Mechanisms 
on Discrimination and Violence Against Women

1	 Introduction

The development of digital technologies across the world is fast-paced 
and constantly evolving, providing more conveniences to the world. 
It is an opportunity that has been identified as relevant for sustainable 
development, driving world economies towards speedy advancements in 
development. The African Union (AU), in its Agenda 2063, recognises 
in the goals under Aspiration 1 that science, technology, and innovation 
are critical for the development of Africa’s human and social capital.1 
Access to digital tools and technologies has become crucial for the ‘future 
of work’ and development generally.2 Access to digital technologies is 
also considered as a fundamental human right. In 2019, the African 
Commission on Human and Peoples’ Rights (African Commission) 
updated The Declaration on Principles of Freedom of Expression and 
Access to Information of 2019 to include digital rights. It states that 
‘universal, equitable, affordable and meaningful access to the internet 
is necessary for the realisation of freedom of expression, access to 
information and the exercise of other human rights’.3

However, access to digital spaces has also created more opportunities 
for individuals to abuse the space. While for Africa, the process of internet 
penetration and exercise of digital rights has been slower than in other 
more developed countries for various reasons, including less developed 
infrastructure, it has also been taking shape as more and more people 
become connected in the digital sphere. Connectivity in Africa has been 
improving to varying degrees across different platforms, countries, and 
demographics within those countries. It should be noted that there are 
different levels of digital penetration in African states, and the factors that 
affect the rate of penetration vary, including economic levels. Similarly, 
African women are heterogeneous in their circumstances, identities, and 
personalities, so their challenges in accessing the digital space are equally 

1	 African Union Agenda 2063: The Africa We want (2015).
2	 UNDP Gender equality in digitalization: Key issues for programming (2021).
3	 Declaration of Principles on Freedom of Expression and Access to Information in 

Africa (2019).
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diverse. Therefore, any reference to Africa and African women in this 
chapter does not in any way assume homogeneity, and where necessary, 
these differences will be highlighted. 

Within the scope of individuals abusing the digital space emerges the 
issue of violence against women (VAW), which in Africa is a scourge that 
is pervasive and has the effect of curtailing the fundamental freedoms of 
women in many respects.4 With the advancements in digital technologies, 
perpetrators of VAW are finding new and innovative ways to inflict 
violence, which sometimes do not have immediate consequences, if 
at all. It has been posited that the policing of digital violence against 
women (DVAW) is difficult due to the under-reporting of incidents.5 
Further, regulating digital spaces to prevent violence is not consistent 
across African countries.

While domestic legal and policy frameworks are the first instance 
tools with which DVAW can be tackled, this chapter takes the position 
that normative standards backed up by wider continental interventions 
through regional human rights mechanisms could reinforce the 
elimination of DVAW in Africa. The African Commission is the premier 
human rights treaty body established by the AU with a specific mandate 
to promote and protect human rights on the African continent. To 
fulfil its mandate, the African Commission has established special 
mechanisms to work on various thematic areas of human rights. The 
Special Rapporteur on the Rights of Women in Africa (SRRWA) is the 
mechanism mandated to promote and protect the rights of women in 
Africa and is also the custodian of the Maputo Protocol. One of the 
mandate’s core functions is to ensure that the Maputo Protocol is ratified, 
domesticated, and implemented. Other mechanisms that are relevant to 
the subject at hand are the Special Rapporteur on Freedom of Expression 

4	 D Lewis & C Orderson ‘Digital activism and violence against women: Changing 
landscapes of feminist activism in southern Africa’ (2012) Think Piece for Gender 
and Citizenship in the Information Society https://idl-bnc-idrc.dspacedirect.org/
items/287812e6-a506-4e24-9051-00d43318fd61. See also I Zviyita & A Mare 
‘Same threats, different platforms? Female journalists’ experiences of online 
gender-based violence in selected newsrooms in Namibia’ (2023) 25 Journalism 
779-799.

5	 NamTshuwe Digital ‘Understanding online gender-based violence in Southern 
Africa: An eight-country analysis of the prevalence of digitally enable gender-
based violence’ Report published by Centre for Human Rights, University of Pretoria 
(2021).
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and Access to Information, as well as the Working Group on Economic, 
Social and Cultural Rights.

The main research question is to investigate to what extent a human 
rights lens can be employed to eliminate DVAW, with the underlying 
principle of substantive equality for women as the driving force. In that 
respect, it explores ways to ensure that the rights encapsulated in the 
Maputo Protocol are upheld through strategies to eliminate DVAW. 
The African Commission, through its relevant special mechanisms, is 
positioned to embody this proposal, utilising its mandate to leverage 
a normative framework grounded on existing instruments that can set 
universal normative standards for African states. As DVAW in Africa is 
deemed an emerging issue, this chapter will use good practices from other 
similarly situated mechanisms, as well as the United Nations mechanisms, 
to propose a normative framework that is suited to the African context. 
The regional and international mechanisms from which good practices 
will be drawn are all part of the Platform of Independent Mechanisms 
on Discrimination and Violence Against Women (EDVAW platform). 

The conceptual framework for this chapter centres around three 
variables: substantive equality as a key component in the exercise of 
digital rights, VAW as a human rights violation undermining digital 
rights, and normative frameworks for the realisation of digital rights.

The premise of this chapter is that digital rights, or access to 
information technology and digital spaces, is an extension of the 
established human rights of an individual within the context of the 
digital space. Thus, the rights that an individual holds and enjoys in the 
real world, for example, freedom of expression, of association, freedom 
from torture and other inhuman and degrading treatment, freedom from 
violence and right to dignity, among others, are directly transferable to 
the participation of an individual in the digital space; which is more and 
more becoming a microcosm of the physical world. Thus, all individuals 
should be able to enjoy these rights without discrimination on the 
basis of their gender, political affiliation, disability or other grounds. In 
considering a substantive equality approach to digital rights, this chapter 
aligns itself with the proposition that substantive equality should not be 
considered as a single formula but from a four-dimensional approach: 
that is, to redress disadvantage, to address stigma, stereotyping, prejudice 
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and violence; to enhance voice and participation; and to accommodate 
difference and achieve structural change.6

By adopting this conceptualisation of substantive equality in the 
exercise of digital rights, the chapter thus views DVAW as an affront to 
substantive equality. It is trite that equality between men and women is 
already an aspiration and not a reality. Therefore, the chapter proposes 
that achieving formal equality in accessing the digital space for men and 
women is insufficient without considering and eliminating the structural 
challenges that make the participation of women possible. DVAW 
needs to be eliminated with all its associated stereotyping and stifling of 
women’s voices in order to achieve substantive equality in the exercise of 
digital rights.

To eliminate DVAW, the chapter considers regional and international 
normative standards as a panacea for domestic frameworks for dealing 
with the problem. While international human rights standards already 
exist for the protection and promotion of the rights exercised both 
online and offline, it is posited that the fast-evolving arena of the digital 
space requires fortification in order to adequately respond to new and 
emerging threats posed by digital advancement.

By way of clarification of terms, this chapter uses the term DVAW, 
deriving its definition of women from article 1(k) of the Maputo 
Protocol.7 The phenomenon of DVAW itself is explained in detail in 
section 3 of the chapter.

The structure of the chapter is as follows: This introduction forms 
section 1, introducing the subject matter as well as laying down the 
conceptual framework for the chapter. Section 2 frames the scope of the 
chapter by giving an overview of the two main themes of the research: 
digital use in Africa and VAW. This segues into section 3, which gives 
an overview of the scope of DVAW in Africa. It problematises DVAW 
and its effect on women’s rights and includes statistical examples where 
available. Section 4 explores the legislative framework applicable to 
DVAW. It begins by discussing the international and regional frameworks 
and then gives examples of how some African countries are regulating 

6	 S Fredman ‘Substantive equality revisited’ (2016) 14 International Journal of 
Constitutional Law 712-738.

7	 Women are defined in article 1(k) of the Maputo Protocol simply as persons of 
female gender, including girls.



Digital violence against women in Africa     7

DVAW. Section 5 discusses some of the initiatives that the African 
Commission has initiated through the special mechanisms procedure 
led by the SRRWA. Section 6 dives into standards, programmes, and 
initiatives from other regions under the EDVAW platform. Section 7 
proposes a normative human rights framework that is context-specific 
to Africa, which the African Commission can utilise to assist member 
states in developing their own domestic frameworks towards eliminating 
DVAW. Section 8 concludes by tying in all the recommendations that 
will arise from this chapter and proposes the normative human rights 
framework in the previous section as a response to the research question.

2	 Digital violence against women in Africa (DVAW)

2.1	 Violence against women in Africa

To contextualise DVAW, this section defines the parameters of VAW 
to locate it in the digital technology space. It also explores what VAW 
looks like for African women, as the cultural and social context presents 
specific challenges, coupled with the low-income status of many African 
countries and societies. 

VAW is defined by the Maputo Protocol as follows: 
All acts perpetrated against women, which cause or could cause them physical, 
sexual, psychological and economic harm including the threat to take such acts 
or to undertake the imposition of arbitrary restrictions on or deprivation of 
fundamental freedoms in private or public life, in peace time and during situations 
of armed conflict or of war.8

In broad terms, VAW can be classified as intimate partner violence 
and non-intimate partner violence, with both of these classifications 
manifesting in various ways such as sexual, physical, economic or 
psychological.9 VAW is both a public health issue, with economic 
(reduced economic/labour participation and income) and social 
consequences, as well as a human rights violation.10 A human rights-

8	 Maputo Protocol, art 1(j).
9	 LC Casique & ARF Furegato ‘Violence against women: Theoretical reflections’ 

(2006) Revista Latino-Americana de Enfermagem.
10	 A Alesina, B Brioschi & E La Ferrara ‘Violence against women: A cross-cultural 

analysis for Africa’ (2021) Economica 88.
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based approach to VAW recognises that VAW is a form of systemic 
discrimination against women.11 The Committee on the Elimination 
of All Forms of Violence Against Women (CEDAW Committee), in 
its General Recommendation 19, recognised that VAW was a ‘form of 
discrimination that seriously inhibits women’s ability to enjoy rights and 
freedoms on a basis of equality with men’.12 Primarily, VAW results in 
the violation of various women’s fundamental rights, like the right to 
dignity, the right to freedom from torture and other forms of inhuman 
and degrading treatment, economic, social and cultural rights, the right 
to health and even the right to life. In addition, VAW affects women’s 
right to participate, associate and freely express themselves, as it affects 
their behaviour and self-esteem.13 

The World Health Organization has estimated that one in every three 
women (33%) has been a victim of VAW.14 However, VAW has also 
been described as ‘a tip of the iceberg or silent epidemic’ as many cases 
go unreported for a variety of reasons.15 When analysed from a social 
angle, VAW is a by-product of patriarchy and inequality between men 
and women, which positions women as inferior to men.16 Therefore, one 
of the reasons why VAW goes unreported is the socialisation of women 
to keep their domestic business to themselves; hence, they do not report 
in fear of stigma and humiliation.17 From an economic perspective, 

11	 S Qureshi ‘A recognition of violence against women as a violation of human rights 
in the United Nations System’ (2013) South Asian Studies 187-198.

12	 UN Committee on the Elimination of Discrimination against Women (CEDAW 
Committee) General Recommendation 19: Violence against women, 1992, 
A/47/38 (General Recommendation 19). 

13	 DF Malanga ‘Survey of cyber violence against women in Malawi’ Proceedings 
of the 1st virtual Conference on Implications of Information and Digital 
Technologies for Development (2021).

14	 25 March 2024 Factsheet in WHO ‘Violence against women’ https://www.who.
int/news-room/fact-sheets/detail/violence-against-women (accessed 17 June 
2024).

15	 T Palermo, J Bleck & A Peterman ‘Tip of the iceberg: Reporting and gender-based 
violence in developing countries’ (2014) 179 American Journal of Epidemiology 
602-612 as quoted by MD Muluneh, V Stul, L Francis & K Agho ‘Gender-
based violence against women in sub-Saharan Africa: A systematic Review 
and meta-analysis of cross-sectional studies’ (2020) 17 International Journal of 
Environmental Research and Public Health 903.

16	 VC Fox ‘Historical Perspectives of violence against women’ (2002) 4 Journal of 
International Women’s Studies 15-34.

17	 JP Barnett, E Maticka-Tyndale & T Kenya ‘Stigma as social control: Gender-based 
violence stigma, life chances and moral order in Kenya’ (2016) 63 Social Problems 
447-462. See also KS Dickson, ENK Boateng, D Adzrago, IY Addo, E Acquah & 
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where women are reliant on their male partners for financial security, 
they are reluctant to report intimate partner violence at the risk of losing 
their source of financial support. VAW has also been normalised in some 
societies to a point where some women are unaware that there are legal 
avenues that they can follow for recourse, a situation which is at times 
reinforced by a lack of action by law enforcement officials when a report 
is made.18 

In Africa, research indicates that social structures and norms contribute 
to the acceptability of VAW, especially by intimate partners.19 VAW was 
found to be more common in communities where men traditionally 
took over the economic control of the family, as women were considered 
inferior and incapable of making decisions for the family.20 However, in 
the same study, the converse was also found to be true, as in societies 
where women were traditionally seen as economically inferior, but have 
now taken up more active economic roles, violence against them increases 
as a way of re-asserting male dominance.21 This second hypothesis could 
possibly align with the apparent motivations of VAW in digital spaces 
in most contemporary African societies; as shown later, women who are 
more vocal and participatory in social and political spaces tend to be the 
target of DVAW. A disturbing observation, however, particularly as it 
relates to intimate partner or domestic violence, is the acceptability of 
VAW, which leads to under-reporting.22 

2.2	 Digital technologies in Africa

The penetration of digital technologies in Africa is rapidly growing, 
even though it remains behind the bigger economies in the Western 
hemisphere.23 The lockdown protocols that were affected across the 
continent and the whole world during the COVID-19 pandemic 

SH Nyarko ‘Silent suffering: Unveiling factors associated with Women’s inability 
to seek help for intimate partner violence in Sub-Saharan Africa’ (2023) 20 
Reproductive Health 110.

18	 Malanga (n 13) 630.
19	 Alesina and others (n 10).
20	 Alesina and others (n 10).
21	 Alesina and others (n 10).
22	 Alesina and others (n 10). 
23	 A de Fedeau, M Menski & S Perry ‘Africa’s digital infrastructure transformation’ 

(2021) White and Case https://www.whitecase.com/insight-our-thinking/
africas-digital-infrastructure-transformation (accessed 23 August 2023).
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accelerated the growth of digital infrastructure and reliance on digital 
technologies. More and more people have turned to the internet for 
social activities, education, and health services that they could not 
physically access. Digital platforms like those used to verify COVID-19 
certificates, facilitate cash transfers, and conduct virtual meetings 
became common.24 The AU adopted a Digital Transformation Strategy 
2020-2030 with the aim to achieve universal digital access and a ‘single 
Pan-African digital market by 2030’.25 It is estimated that as of May 2022, 
473 million Africans had access to the internet, with the projection that 
the number would rise to 773 million by 2025.26 

Women, however, trail even further behind in terms of access 
to digital technologies. Their participation in digital spaces should 
consider the structural factors that enable or restrict their involvement. 
The inequalities that persist between men and women in Africa are also 
reflected in the access to the digital space, with research showing that 
most of the new internet users since 2013 have been men.27 In fact, it is 
estimated that women are 14 per cent less likely to own a mobile phone 
than their male counterparts.28 Internet use also varies widely from 
country to country in Africa. In this regard, Afrobarometer reported 
in 2020 that 58 per cent of women in Cabo Verde used the internet 
regularly (regularly defined as a few times a week), and 57 per cent of 
women in Mauritius also used the internet regularly.29 However, it was 
found that less than 10 per cent of women in Mali, Niger, Madagascar, 
Burkina Faso, and Malawi had access to the internet regularly.30 The 
gender digital divide on its own is a problem and is a reflection of the 
offline divide between men and women. 

24	 De Fedeau (n 23).
25	 De Fedeau (n 23). 
26	 De Fedeau (n 23).
27	 A Mazibuko ‘Africa’s digital gender divide’ (2023) Accord Conflict and Resilience 

Monitor https://www.accord.org.za/analysis/africas-digital-genderdivide/#:~: 
text=Moreover%2C%20women%20in%20developing%20countries,the%20
women%20population%20was%2034%25 (accessed 23 August 2023). 

28	 Mazibuko (n 27. 
29	 Afrobarometer ‘African women have less access to the internet than African 

men do. That’s a problem’ (2020) Analysis https://www.afrobarometer.org/
articles/african-women-have-less-access-internet-african-men-do-thats-problem/ 
(accessed 24 August 2023).

30	 Afrobarometer (n 29).
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A key factor contributing to the gender digital divide is the lack of 
online safety for women. This divide prevents women from equally 
accessing and benefiting from technology. Other contributing factors 
include affordability, as women often have less economic power than 
men and cultural norms that discourage women from engaging with 
technology by presenting it as a male domain.31 

Regarding the affordability of technological services, the phenomenon 
of unpaid care work, which plagues women in different jurisdictions, 
limits the time they can devote to the active pursuit of careers and other 
economic endeavours. UN Women estimates that women undertake 
2.6 times more unpaid care and domestic work than men.32 This affects 
women’s income and leads to less prioritisation of digital devices and 
costs towards internet access. 

The illiteracy of women also acts as an obstacle to women effectively 
utilising digital spaces. UNESCO estimates that globally, 765 million 
youth and adults lack basic literacy skills, of which two thirds are women.33 
Thirty-six per cent of these live in Africa, meaning there is a significant 
number of women who lack basic literacy skills, hence hampering their 
access to the internet. In addition to basic literacy, the challenge of 
lack of digital literacy. The lower digital literacy among women often 
results from a combination of factors, such as lower education levels, 
employment status, and economic level, which in turn cause a lack of 
comfort in using technology.34

Despite these dismal statistics, the digital space has become a space for 
women to organise against violence and other forms of discrimination, 
thus emphasising the need to ensure that it is a safe space. For example, 
in South Africa in 2018, protesters used the hashtag #TotalShutdown 
to protest the continued rise in VAW and femicide in the country.35 
The #MyDressMyChoice campaign in Kenya also made use of digital 

31	 J Mariscal, G Mayne, U Aneja & A Sorgner ‘Bridging the gender digital divide’ 
(2019) 13 Economics 9

32	 UN Women ‘Turning promises into action: Gender equality in the 2030 Agenda 
for sustainable development’, 2018, www.unwomen.org/en/digital-library/
publications/2018/2/gender-equality-in-the2030-agenda-for-sustainable-
development-2018#view (accessed 10 October 2024)

33	 UNESCO ‘Global Alliance for Literacy’ https://www.uil.unesco.org/en/literacy/
global-alliance (accessed 17 June 2024).

34	 OECD Bridging the gender digital divide: Include, upskill and innovate (2018). 
35	 UN Women ‘In South Africa, women call for #TotalShutdown of gender-based 

violence’, August 2018, https://www.unwomen.org/en/news/stories/2018/8/
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platforms to spread the word and protest the victimisation of women in 
the streets based on what they wear.36 

3	 Online violence against women in Africa: The scope of the 
problem

While offline VAW has been relatively well documented and is often 
easy to define and identify, DVAW is ever-evolving as more and more 
advancements in digital technologies take place. Key themes can be 
identified when it comes to DVAW, and they help to illuminate the 
manifestation of the problem. First is the understanding that DVAW 
is an online reflection of the VAW, inequality and discrimination that 
women face offline. Second is the reflection that DVAW takes on an 
intersectional lens, as some women are more at risk because of various 
identities. Third is the conclusion that in order to achieve substantive 
equality and equal participation socially, economically and politically, 
there is a need to take measures to prevent, protect and provide 
remedies for DVAW. Within this last point is the location of the role 
of internet intermediaries, who can play a significant role in putting in 
place innovative measures that can both prevent DVAW and enable the 
prosecution of perpetrators as a deterrent. 

Despite the ever-evolving nature of DVAW, some forms have been 
identified, and these include online harassment, stalking, trolling, 
body shaming, and the non-consensual creation of sexual images using 
artificial intelligence.37 It also includes versions of intimate partner 
violence through methods like GPS tracking and non-consensual sharing 
of intimate images. Just like offline VAW, DVAW includes threats meant 
to intimidate the victim, including threats of rape and death, which 
sometimes result in offline follow-through.38 The digital space has also 
become the means by which human traffickers lure and recruit their 
victims. Apart from direct targeted attacks, DVAW can also take the 

news-in-south-africa-women-call-for-totalshutdown-of-gender-based-violence 
(accessed 17 June 2024). 

36	 World Bank ‘#MyDressMyChoice: Tackling gender discrimination and violence 
in Kenya one tweet at a time’ https://blogs.worldbank.org/en/developmenttalk/
mydressmychoice-tackling-gender-discrimination-and-violence-kenya-one-
tweet-time (accessed 17 June 2024).

37	 NamTshuwe Digital (n 5).
38	 As above.
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form of violent, misogynistic video games or shows with a stereotypical 
portrayal of women.39 

While the reach of digital technologies is limited amongst African 
women, this does not discount their vulnerability to DVAW. The scope 
of DVAW is often difficult to evaluate because of under-reporting and 
the lack of defined mechanisms for reporting and investigating reported 
cases. 40 Under-reporting is also a result of the offline challenge women 
face in reporting cases of violence, where they are met with disbelief and 
victim blaming, which prompts them to keep quiet rather than speak 
out. Nevertheless, it is estimated that in the world, at least 23 per cent of 
women have experienced some form of DVAW, and 1 in 10 women has 
experienced DVAW since the age of 15.41 Further, anecdotal evidence 
shows that many different manifestations of DVAW are present in 
Africa. In Kenya, it was reported that a 19-year-old girl committed 
suicide after a man that she had met on Facebook threatened to publish 
her intimate pictures.42 In addition, instances of abusers using online 
dating platforms and other social media platforms to lure their victims 
for assault and murder have also emerged. In Kenya, a girl was murdered 
in a short-term rental by a man who lured her from a dating site.43 In 
Nigeria, the COVID-19 pandemic saw the rise of DVAW as more and 
more people relied on the internet during this period. Data from the 
Nigerian Communications Commission indicated that active internet 
subscriptions surged from 136 million in March 2020 to 151 million 
in September 2020.44 The lockdown protocols during the pandemic led 
to diminished economic activity, which in turn resulted in perpetrators 
taking out their frustrations on women online.45

39	 Human Rights Council (HRC) Report of the Special Rapporteur on violence 
against women, its causes and consequences, Rashida Manjoo, (28 May 2014) UN 
Doc A/HRC/26/38 (2014) (Report of the Special Rapporteur on violence). 

40	 CIPESA https://cipesa.org/2022/03/combating-online-violence-against-wom 
en-and-girls-towards-a-digital-equal-world/ (accessed 23 August 2024). 

41	 Report of the Special Rapporteur on violence (n 39).
42	 E Lirri ‘The challenge of tackling online violence against women in Africa’ https://

www.opennetafrica.org/the-challenge-of-tackling-online-violence-against-
women-in-africa/ (accessed 23 August 2024).

43	 ICJ ‘The darkside of online platforms fueling violence against women’, 2024, 
https://icj-kenya.org/news/the-dark-side-of-online-platforms-fueling-violence-
against-women/ (accessed 17 June 2024).

44	 J Takon ‘Online violence against women in Nigeria during Covid 19’ (2021) 
Paradigm Initiative Policy Brief.

45	 As above.
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The manifestation of DVAW in Africa reflects the intersectional 
identities of women. The entrenchment of patriarchy and traditional 
conceptions about the position of women in society and the spaces they 
ought to occupy drive the attacks on women who venture out of the 
private space designated for them by society into the public arena. While 
traditionally, the public arena in the physical space literally meant the 
public areas, the innovations brought on by technological advancements 
have expanded the public arena to include the public online spaces that 
anyone can frequent. The activation of misogyny thus follows women 
into these digital public spaces, and attacks then take place there.46 Thus, 
women who are prominent socially and politically are at a higher risk 
of being the target of DVAW. Researchers have posited that as a real 
danger to democratic processes, the concept of what they term ‘gendered 
disinformation’ is gaining traction and is sometimes state-sponsored.47 
Gendered disinformation is defined as ‘[i]nformation activities (creating, 
sharing, disseminating content) which attacks or undermines people 
on the basis of their gender; weaponises gender narratives to promote 
political, social or economic objectives.’48 It disproportionately affects 
women and is often meant to drive the exclusion of women from active 
participation in those spaces. In addition to politically active women, 
gendered disinformation targeted at female journalists curtails the tenets 
of access to information and freedom of expression and has the effect 
of silencing women’s participation in public spaces and discrediting 
them professionally.49 In Uganda, research shows that women who were 
candidates in the 2021 general elections were at a greater risk for online 
violence than male candidates.50 The nature of the violence was mostly 

46	 R Lewis, M Rowe & C Wiper ‘Online/Offline Continuities: Exploring misogyny 
and hate in online abuse of feminists’ in K Lumsden & E Harmer (eds) Online 
othering (2019) 121-143. See also S Donato, H Eslen-Ziya & E Mangone ‘From 
offline to online violence: New challenges for the contemporary society’ (2022) 
32 International Review of Sociology 400-412. 

47	 E Judson, A Atay, A Krasodomski, R Lasko-Skinner & J Smith ‘Engendering hate: 
The contours of state-aligned gendered disinformation online’ (2020) Demos.

48	 As above.
49	 Internet Governance Forum ‘Best practice forum on gender and digital rights: 

Exploring the concept of gendered disinformation’, 2021, https://intgovforum.
org/en/filedepot_download/248/21181 (accessed 11 August 2024).

50	 A Kakande, G Achieng, N Iyer, B Nyamwire, S Nabulega & I Mwendwa ‘Amplified 
abuse: Report on online violence against women in the Uganda 2021 general 
elections’ (2021) Policy 8.
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sexualised trolling, body shaming, insults and gendered abuse.51 The 
violence increased the more active online the female candidates were. 

The digital space has also become an organising platform for various 
movements by women, with women human rights defenders using social 
media and other forms of digital media to build momentum for their 
causes. The advent of hashtag movements has seen several issues being 
pushed into public discourse and sometimes spilling over into offline 
spaces. For example, in Kenya, the #MyDressMyChoice movement went 
viral as women protested the stripping of women who were considered 
to be ‘indecently dressed’.52 Therefore, online spaces must remain safe and 
available for women to utilise them. Unfortunately, women human rights 
defenders are often targets for DVAW, as they are seen to be challenging 
the status quo and pushing against inequality.53 It must be noted that 
highlighting the experiences of prominent women is not intended to 
diminish the experience of everyday women who also form a large part 
of victims of DVAW in their everyday lives and are as equally affected by 
its devastating effects.

According to the UN Special Rapporteur on Violence against 
Women, its Causes and Consequences (UN Special Rapporteur), digital 
technologies are now providing new and reconfigured forms of abuse, 
underlying structural inequality, discrimination and patriarchy.54 The 
offline discrimination that women experience is now being transferred 
to the digital space, where the cloak of anonymity emboldens even 
individuals who would otherwise not have the courage to hurl insults.55

The effects of DVAW are far-reaching and just as serious as offline 
VAW. To begin with, DVAW results in women withdrawing from the 
digital space, thus widening the gender digital divide that the continent 
is already battling. This withdrawal means that a cross-section of women 
is unable to exercise their right to freedom of association and reduces 
their capacity to create and curate knowledge in public discourses. It thus 
curtails their right to freedom of expression when either they withdraw 
or their expression results in backlash and attacks on their person. 

51	 Kakande (n 50).
52	 MA Simiyu ‘Digital activism and safety and security for women human rights 

defenders in Kenya’ (2020) BUWA! 144.
53	 Simiyu (n 52).
54	 Report of the Special Rapporteur on violence (n 39).
55	 Lewis and others (n 46). 
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DVAW infringes on women’s right to privacy and dignity, especially in 
the context of sexual violence and the non-consensual sharing of either 
privately shared intimate content or deep-fake content generated through 
artificial intelligence. The psychological effect of this violence is damaging 
to women’s offline lives as it affects their self-esteem. As the world 
becomes increasingly reliant on digital spaces, DVAW affects women’s 
ability to fully access services like educational content, health services, 
and economic opportunities, which have all become commonplace in 
the digital space. The impact of this is the increased inequality between 
men and women in the real world, especially if women continue to trail 
behind in terms of their economic pursuits. Additionally, it has become 
apparent that the digital space is relevant for political participation, 
where aspiring candidates can campaign and interact with the electorate 
through information technology infrastructure. African women are 
already struggling with political participation as the offline environment 
is not conducive for them in many countries. DVAW thus makes online 
political participation even harder. 

4	 Legislative framework

When digital rights are considered an extension of offline rights, then 
existing international human rights standards and norms are applied 
regarding freedom of expression, association, dignity, privacy and 
other associated rights. These are clearly articulated in instruments 
such as the Universal Declaration of Human Rights (accepted widely 
as international customary law) and the International Covenant on 
Civil and Political Rights. Specific to women’s rights, these rights are 
also enshrined in the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW), which is premised on equal 
participation of women in all spheres of life, both public and private. The 
Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) prohibits physical and mental pain 
and suffering inflicted for various reasons, including discrimination, and 
has been interpreted by the Special Rapporteur on Torture to apply to 
VAW, especially in the context of domestic violence.56 On the continent, 

56	 United Nations General Assembly (UNGA) Interim report of the Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or 
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the African Charter on Human and Peoples’ Rights (African Charter) 
prohibits discrimination on the basis of gender, while its protocol, the 
Maputo Protocol, is elaborated on the elimination of discrimination and 
protection of various women’s rights, including protection from violence 
in its various forms. 

When all these instruments were adopted, the operation of rights 
within the digital space had not been envisioned; thus, they were drafted 
with offline rights in mind. Further, regarding VAW in general, the 
international law framework has a normative gap, which the African 
human rights system, through the Maputo Protocol, has covered. 
CEDAW, as a treaty, does not explicitly prohibit VAW. This right has 
emerged through interpretation and general recommendations by the 
Committee.57 As the digital evolution continues, emerging trends have 
necessitated the re-evaluation of existing rights (which, for CEDAW, 
includes the extended definition of discrimination to include VAW), 
and most of this re-evaluation has been done through soft laws. A 
discussion of these soft laws forms the first stage towards demonstrating 
good practices for adaption into the African context in designing the 
normative framework for eliminating DVAW.

The CEDAW Committee has, over the years, acknowledged the 
emerging effects of the digital space on the realisation of the rights 
contained in CEDAW. General Recommendations are a mechanism 
that the Committee uses to elaborate and expand the meaning of rights 
already contained in the treaty. In General Recommendation 33 of 2015, 
the CEDAW Committee acknowledged that digital technologies played 
an important part in the empowerment of women.58 In 2016, General 
Recommendation 34 was adopted, which was on rural women, in which 
the Committee recognised the role of the digital space in changing social 

punishment, Nils Melzer, Relevance of the prohibition of torture and other 
cruel, inhuman or degrading treatment or punishment to the context of domestic 
violence (12 July 2019) UN Doc A/74/148 (2019).

57	 UN Committee on the Elimination of Discrimination Against Women (CEDAW 
Committee) General Recommendation 12, Violence Against Women (Eighth 
session, 1989) UN Doc. A/44/38 (1990); General Recommendation 19 (n 12); 
UN Committee on the Elimination of Discrimination against Women (CEDAW 
Committee) General Recommendation No 35 on gender-based violence against 
women, updating General Recommendation No 19, 26 July 2017, CEDAW/C/
GC/35. 

58	 Report of the Special Rapporteur on violence (n 39).
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and cultural stereotypes about women and improving the efficiency of 
access to justice for rural women.59 In 2017, the Committee adopted 
General Recommendation 35, which is specific to violence against 
women, in which it affirmed that the provisions of CEDAW are fully 
applicable to instances where VAW takes place within a digital or 
technological space, thus recognising the emerging forms of VAW. 
General Recommendation 36 of 2017, on the right of women and girls 
to education, the Committee addressed the issue of cyberbullying and 
how it can impede women and girls’ access to education.60 These soft laws 
have assisted in keeping CEDAW relevant and current in the changing 
digital landscape and apply to most African states, where the treaty has 
near-universal ratification status. 

Domestic laws that are specifically focused on digital matters 
assist in combating DVAW, and some African countries have enacted 
these. In addition to data protection laws, some have enacted laws to 
deal with offences that occur within the digital space. Botswana has 
the Cybercrime and Related Computer Crimes Act of 2018, which 
prohibits, amongst other things, cyber stalking and cyber harassment, as 
well as non-consensual sharing of materials. Malawi has the Electronic 
Transactions and Cyber Security Act 33 of 2016, which creates offences 
for digital crimes like cyber stalking, cyber harassment and offensive 
communication. It also provides for the creation of what is termed the 
Malawi Computer Emergency Response Team, tasked with responding 
to information and technology security threats.61 In Nigeria, the 
Cybercrimes Act of 2015, in its section 24, criminalises crimes related to 
DVAW like cyberstalking, cyberbullying, extortion, blackmail and non-
consensual sharing of intimate content (revenge porn).62 

Accurate and consistent implementation of these laws could assist 
in dealing with DVAW. However, it is reported that in some of these 
countries, cybercrime laws are instead used by law enforcement agencies 
to curtail freedom of expression online rather than protect people 
using digital spaces, as is the case for Nigeria.63 In other instances, the 
legislative framework for the digital space is in a piecemeal format. It 

59	 As above.
60	 As above.
61	 NamTshuwe (n 5).
62	 Takon (n 44).
63	 As above. 
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does not provide adequate protection as far as DVAW is concerned, 
which often results in difficulties in victims asserting their rights.64 Such 
is the case in Zimbabwe, for example, where a researcher reports that 
a young woman reported a matter of non-consensual sharing of nude 
pictures to the police, who did not investigate the matter or apply any of 
the available pieces of legislation.65

5	 African Commission on DVAW

As a standard-setting regional body, one of the main advantages of having 
norms set by the African Commission that are applicable to all African 
states is the attempt to have harmonised or at least compatible laws 
within the continent. This is particularly relevant in the context of laws 
concerning the digital space, as it makes it easier to have international 
cooperation and establish dual criminality, given the borderless nature 
of cybercrimes. In 2014, the AU adopted the Convention on Cyber 
Security and Personal Data Protection, which covers the protection of 
personal data, electronic transactions and cybercrimes.66 It entered into 
force on 8 June 2023 following the deposit of the fifteenth instrument of 
ratification.67

The work by the African Commission on DVAW has only just begun, 
with indications that this is a matter that it intends to take up in more 
detail going forward. The revised Declaration on Principles of Freedom 
of Expression and Access to Information in Africa of 201968 articulates 
some of the issues relevant to DVAW. Principle 5 affirms that the rights 
to freedom of expression and access to information shall be protected 
from interference both online and offline. It extends protection 
specifically to journalists and human rights defenders in Principle 6 by 
including the exercise of these rights ‘in any medium’. This is interpreted 
to extend to the digital space and is put in a broad enough way to survive 
any advancement in the technological space. Part IV of the Declaration 

64	 NamTshuwe (n 5).
65	 As above. 
66	 African Union Convention on Cyber Security and Personal Data Protection 

(2014) https://au.int/en/treaties/african-union-convention-cyber-security-and-
personal-data-protection (accessed 10 August 2024) (Cyber Security and Personal 
Data Protection Convention).

67	 As above. 
68	 Declaration of Principles on Freedom of Expression (n 2).
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is dedicated to access to information and freedom of expression online, 
and it is worded in line with principles of substantive equality, which 
encourages universal, equitable, and meaningful access to the internet 
for all individuals. It calls on states to adopt laws that allow online safety 
for children and safeguard their privacy and identity. It encourages 
the criminalisation of harmful sharing of information, including non-
consensual sharing of intimate images. If member states follow the 
guidelines provided for in the Declaration, they have the potential to 
strengthen domestic laws on DVAW.

In August 2022, the African Commission, led by the SRRWA, adopted 
a Resolution on the Protection of Women against Digital Violence.69 
The resolution leverages article 9 of the African Charter, which provides 
for the right to receive information and to express and disseminate an 
individual’s opinion, and article 1 of the Maputo Protocol, which defines 
VAW. The resolution calls upon state parties to review their domestic 
legislation to expand the meaning of gender-based violence to include 
DVAW. Given the dearth of information on DVAW on the continent, 
the resolution calls on member states to conduct research on the scope of 
the problem within their territory and to include DVAW in their crime 
statistics. Other recommendations it makes are the cooperation between 
law enforcement and internet intermediaries in investigating and 
identifying perpetrators of DVAW, as well as information dissemination 
on the issue, including the remedial mechanisms available within the 
territory. 

In addition to the resolution, the SRRWA has taken up the issue 
of DVAW through the mandate’s membership in the platform of 
independent mechanisms – EDVAW. The EDVAW platform was formed 
in 2018 at the instigation of the UN Special Rapporteur as a working group 
on discrimination against women and girls.70 It brings together seven 
mechanisms in different regions namely the UN Special Rapporteur, the 
UN Working Group on Discrimination against Women and Girls (UN 
Working Group), CEDAW Committee, Group of Experts on Action 
against Violence against Women and Domestic Violence (GREVIO), 

69	 African Commission Resolution on the Protection of Women Against Digital 
Violence in Africa ACHPR/Res. 522 (LXXII) 2022.

70	 OHCHR https://www.ohchr.org/en/special-procedures/wg-women-and-girls/
edvaw-platform (accessed 26 August 2024). 
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Committee of Experts of the Follow-up Mechanism to the Belem do 
Para Convention (MESECVI), the SRRWA and the Inter-American 
Commission on Human Rights’ Rapporteur on the Rights of Women 
(IA RWHR). The aim of the platform is to ‘strengthen institutional 
cooperation between the mechanisms with a view to undertaking joint 
action to harmonise and improve the implementation of the existing 
international legal and policy frameworks on violence against women’.71 

The SRRWA contributed to the thematic paper on DVAW published 
by the EDVAW platform in November 2022.72 The paper recognises 
DVAW as a continuum of offline VAW. It identifies strategies that could 
work towards reducing DVAW and the challenges that mechanisms 
have encountered in fighting the problem. These strategies are discussed 
below as part of good practices. 

The essence of these interventions has been to ensure that DVAW is 
eliminated as it is an impediment to women freely enjoying the digital 
space on an equal basis with men. It is meant to amplify women’s voices 
within the digital space as an enhancement to the enjoyment of their 
individual rights like freedom of association, access to information, and 
right to privacy in a meaningful way without obstacles. 

6	 Good practices from other regions

The mechanisms that form the EDVAW platform provide a wealth of 
good practices within their regions, which can be adapted to suit the 
African context. The practices coming out of the different regions reveal 
several strategies and frameworks that can be employed in the attempt 
to eliminate DVAW and are substantiated by the research and work that 
has already begun in the other regional mechanisms. To illustrate this, it 
is useful to borrow from the framework that the UN Special Rapporteur 
has laid out on the prevention, protection, prosecution, and providing 
remedies for survivors of DVAW. This framework helps to reduce the 
incidence of DVAW while simultaneously putting safeguards in place 

71	 Council of Europe The digital dimension of violence against women as addressed 
by seven mechanisms of the EDVAW Platform Thematic paper adopted by the 
Platform of Independent Expert Mechanisms on Discrimination and Violence 
against Women (2022) https://www.ohchr.org/sites/default/files/documents/
hrbodies/cedaw/statements/2022-12-02/EDVAW-Platform-thematic-paper-on-
the-digital-dimension-of-VAW_English.pdf (accessed 26 August 2024).

72	 Council of Europe Thematic Paper (n 71). 
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and ultimately ensuring accountability measures are in place. It also calls 
for a multi-sectoral approach to combat the problem.

6.1	 Prevention

The creation of safeguards that ensure that DVAW does not happen in 
the first instance is crucial as a first step towards addressing the issue. 
Regulating the usage and structure of the digital space by making use 
of the rapidly improving technological infrastructure goes a long way 
towards creating safe spaces for women to participate equally online.

The UN Special Rapporteur produced a report in 2018 that analysed 
the phenomenon of DVAW from a human rights perspective.73 The 
mandate encouraged member states to take responsibility for ensuring 
that both state and non-state actors play their role in preventing DVAW. 
In particular, the role of internet intermediaries is relevant, as states are 
supposed to ensure that the intermediaries are obligated to provide in-
built protections against DVAW, eliminate discriminatory practices, and 
cooperate in investigations of reported cases of violations.74 

In 2021, GREVIO adopted General Recommendation 1 on the 
Digital Dimension of Violence Against Women. As one of the strategies 
for preventing DVAW, the general recommendation calls for addressing 
the root causes of DVAW, with a change in the perceptions and 
stereotypes that have made VAW generally acceptable within society. 
Further, it recommends the inclusion of mandatory digital literacy and 
online safety as part of the curricula of all levels of education. It also calls 
on states to incentivise internet intermediaries to incorporate robust 
content moderation. The African Commission can similarly utilise its 
general comment procedure to further elaborate on the application of 
the rights enshrined in the Maputo Protocol and the African Charter to 
apply to DVAW.

An innovative prevention strategy that the MESECVI has 
implemented since 2022 is a free online course on digital security, with a 
gender perspective, in which they are partnering with the Cybersecurity 
Program of the Inter-American Committee against Terrorism of the 

73	 Report of the Special Rapporteur on violence (n 39).
74	 Report of the Special Rapporteur on violence (n 39) 14. 
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OAS.75 It encourages participants to develop new internet habits through 
strategic thinking and alert them to the risks they face online and how 
to circumvent them.

6.2	 Protection

A robust protection mechanism for DVAW is underlined by a set of laws 
and policies that establish clear rights that states are obligated to protect 
and promote. This applies at both international and domestic levels. It has 
been established elsewhere that most of the existing international treaties 
are playing catch-up with the emergence of digital components to the 
rights they are designed to protect; thus, an increase in soft laws meant to 
bring these treaties up to date can be seen. If implemented properly, these 
laws and policies have the potential to reduce the incidence of DVAW 
and encourage equal participation of women in technological spaces.

The UN Special Rapporteur calls for the application of existing 
international human rights standards to DVAW with the added 
component of soft laws that expand and define specific rights to suit the 
digital nature of the issues.76 This requires the cooperation of not just the 
mandate responsible for the rights of women and children but also other 
mandates, including freedom of expression and access to information. 
Within the UN context, the UN Special Rapporteur has previously 
issued a joint statement with the Special Rapporteur on freedom of 
expression in which they indicated that DVAW undermined principles 
of equality and freedom of expression.77

Similarly, GREVIO has made use of soft laws to bring up to date 
the existing provisions of the Council of Europe Convention on 
Preventing Violence against Women and Domestic Violence (Istanbul 
Convention). The 2021 General Recommendation 1 acknowledges that 
VAW has already been established as one of the most serious gender-
based violations, and the addition of a digital component is now 
amplifying it. The adoption of this general recommendation boosts the 

75	 Council of Europe Thematic Paper (n 71).
76	 Council of Europe Thematic Paper (n 71) 11. 
77	 OHCHR ‘UN experts urge States and companies to address online gender-based 

abuse but warn against censorship’, March 2017, https://www.ohchr.org/en/
press-releases/2017/03/un-experts-urge-states-and-companies-address-online-
gender-based-abuse-warn (accessed 26 August 2024).
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existing protection offered by the policy framework already operating in 
the region to protect offline rights. 

MESECVI has produced a comprehensive thematic study on DVAW 
titled Cyberviolence and Cyber-harassment against women and girls, 
within the framework of the Belém Do Pará Convention. The study focuses 
on ways in which the provisions of the Belem do Para Convention can 
be applied to DVAW.

6.3	 Prosecution

While laws and policies create a protection framework, they must be 
fully implemented to have the desired effect. In addition to regulating 
the use of digital spaces and ensuring the protection of human rights, 
laws and policies should contain clear prosecution protocols for DVAW 
in the same way that several jurisdictions have for offline violence. In 
this regard, equal access to the protection of the law becomes a vital 
right to protect, for both survivors of online violence as much as their 
counterparts who experience offline violence. Due to reduced access 
to tangible, physical evidence, which is often used in the case of offline 
violence, it could result in justice systems not prioritising online violence.

GREVIO’s General Recommendation 1 highlights that most national 
response mechanisms to VAW hardly ever include DVAW, especially in 
responding to domestic violence. This indicates a de-prioritisation of 
DVAW by justice mechanisms which could result in fewer prosecutions 
for such cases.

6.4	 Providing remedies

Prosecution acts as a deterrent for the perpetration of DVAW. However, 
a holistic justice system also needs to include adequate remedies for the 
survivors of DVAW. In this case, the aim of reparations should encourage 
re-entry into the digital space where survivors had retreated following 
the violation, as well as restoring their confidence to safely navigate the 
space. It should also take into consideration the psychological effect 
that DVAW has on women and girls and include measures to ensure 
rehabilitation. 

The UN Special Rapporteur, in its report on DVAW, called upon 
states to ensure that women and girls who are victims of DVAW have 
fast and transparent remedies. The report recommended, among other 
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things, reparations, which include removal of the offensive material 
(again underlining the role of intermediaries) and urgent court orders to 
prevent any release of offensive or harmful material. This is in addition 
to any other form of rehabilitation, restitution, and assurances of non-
repetition, which may be applicable to a particular case.

6.5	 State accountability

As a way of measuring the extent to which states are implementing their 
obligations and the framework referred to above, state accountability 
mechanisms are used. Regional and international mechanisms assist in 
holding states accountable for their own actions as well as those of non-
state actors where states have failed to put in place adequate measures for 
protection. In the present case, ensuring substantive equality in the use 
of the digital space and eliminating DVAW are the responsibility of the 
state.

The UN Working Group has made strides in highlighting the 
issues of DVAW as a way of holding states accountable within their 
communications procedure. For example, in a case against India, the 
Working Group raised the issue of online VAW journalists in 2022.78 The 
use of the communications procedure is quite relevant for the African 
Commission and provides an opportunity for it to interpret the rights 
within the existing treaties in the context of the digital space. 

Similarly, in its monitoring role, MESECVI has raised the issue of 
DVAW in several country reports. This role corresponds with the state 
reporting mechanism of the African Commission, which is an avenue 
that they can use to emphasise the importance of fighting DVAW. 

7	 Proposed framework for Africa

In proposing a framework for tackling DVAW, this chapter does not 
seek to go beyond the existing mandate and procedures of the African 
Commission. Rather, it highlights and leverages existing mechanisms 

78	 Mandates of the Special Rapporteur on violence against women and girls, its 
causes and consequences; the Special Rapporteur in the field of cultural rights; 
the Special Rapporteur on the situation of human rights defenders; the Special 
Rapporteur on minority issues; the Special Rapporteur on the right to privacy; the 
Special Rapporteur on freedom of religion or belief and the Working Group on 
discrimination against women and girls, 22 September 2022, AL IND 7/2022. 
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with a more deliberate and intentional focus on digital dimensions of 
violations against women to create a multi-dimensional framework to 
deal with the issue. Presently, the response of the African Commission 
has not been well coordinated, and instead of being a central policy issue, 
DVAW has been existing at the margins of the activities of the treaty body. 
This proposed framework is, therefore, meant to mainstream DVAW 
and bring it to the core of the activities of the African Commission, on 
the understanding that doing so will assist in furthering the principles of 
substantive equality and non-discrimination on the African continent. 
Based on the good practices identified above, the following is proposed 
in accordance with the existing procedures of the African Commission.

7.1 	 A study 

The research information on DVAW within the African context is slowly 
gaining momentum. However, to make informed policy decisions that 
reflect the full extent of the problem at hand, it is proposed that the 
African Commission embark on continent-wide research on DVAW. 
This study would focus on the scope of DVAW, where in-country 
statistics can be obtained, and the way DVAW manifests itself. The study 
would also be able to highlight any emerging trends and scope out the 
existing laws and policies relevant to the issue. It would then analyse any 
challenges that are being faced either in monitoring the occurrence of 
DVAW or in implementing any mechanisms in place for prevention 
and protection. The study would form the basis upon which the African 
Commission can start to develop standards that member states can 
utilise to increase their domestic protection.

7.2 	 General comment

As discussed previously, the current human rights instruments of the 
African Commission, namely the African Charter and the Maputo 
Protocol, were adopted prior to the emergence of new threats through 
the digital spaces. Therefore, in order to make them contemporary and 
more directly applicable to DVAW, a General Comment on article 4 of 
the Maputo Protocol, which prohibits VAW, is proposed. The general 
comment would expand the definition of VAW as found in article 1(j) 
to include DVAW. In accordance with good practice, it is proposed that 
the general comment include the following:
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(a)	 Defining DVAW and recognising its ever-evolving nature as 
technological advancements continue;

(b)	 Elaborating known forms of DVAW and how they manifest in the 
digital space while acknowledging that the descriptions are non-
exhaustive;

(c)	 Ensuring that women and girls are involved in policy dialogues 
regarding digital spaces;

(d)	 Affirming that the existing provisions of the Maputo Protocol are also 
applicable to online violations;

(e)	 Defining state responsibilities for tackling DVAW which include but 
are not limited to the following: prevention measures, which include 
continuous efforts to change perceptions and attitudes towards 
VAW; compulsory digital safety educational protocols; engagement 
with internet intermediaries to strengthen safety protocols on their 
platforms and strict moderation and monitoring mechanisms for users 
without it amounting to censorship; 

(f )	 Protection measures which include review/enactment of comprehensive 
laws on digital spaces, with clear penalties for perpetrators of DVAW, 
information dissemination on reporting mechanisms and available 
remedies for DVAW victims, capacity building for law enforcement 
and judicial officers to deal with DVAW, provision of access to legal aid 
to victims of DVAW; and

(g)	 Remedial measures, which include engagement with intermediaries to 
remove offensive content online where possible, restitution, counselling 
and psychological support to women who have been subjected to 
DVAW, and deterrent penalties for perpetrators.

7.3 	 Communications procedure

The African Commission relies on litigants to file communications 
before it, alleging violation of human rights in terms of the treaties. 
Therefore, it cannot, in essence, control the subject matter of the cases 
that come before it. However, should matters concerning freedom 
of expression and access to information come before it, the African 
Commission should interrogate the extent to which the digital spaces 
played a role in any violations and single out issues of DVAW, where 
applicable. This also applies where cases of VAW or discrimination on 
the basis of gender come before them, in which case they should pay 
particular attention to any digital-related issues. This will help develop 
jurisprudence on DVAW and assist in interpreting the applicability of 
provisions to communications with a digital dimension.
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7.4 	 State reporting

The Guidelines for State Reporting already issued by the African 
Commission indicate that the member states should report on all the 
matters concerning the implementation of the rights contained in the 
treaties under its purview. Once the African Commission has firmly 
established that offline rights apply to the online space, it should thus 
engage member states during the state reporting process on measures 
taken to investigate or eliminate any cases of DVAW. It should also 
interrogate member states on measures put in place to prevent the 
DVAW. In particular, the SRRWA, in considering the measures put in 
place to implement the Maputo Protocol, should investigate measures 
specific to DVAW. The mandate should also incorporate specific 
questions relating to how the state has ensured substantive equality in 
advancing and using digital technologies in its territory. If this is done as 
a matter of practice, it will encourage more and more states to consider 
legislative, administrative, institutional and other measures to regulate 
the digital space and work towards eliminating DVAW.

8	 Conclusion

A few conclusions can be drawn from the matters highlighted in this 
chapter. The case has been made that the African continent is faced with 
some challenges relating to the digital dimension and digital divide. The 
digital divide is an indication that Africa trails behind more developed 
continents in terms of access to information and communication 
technologies, with women being even further behind than their male 
counterparts in terms of access to the digital sphere. 

To compound their limited access, those women who do manage to 
access the internet are met with threats to their safety through various 
manifestations of DVAW. Research conducted so far and cited above 
indicates that women are vulnerable while they try to access digital spaces, 
as they continuously face various forms of violence online. This chapter 
asserts that the challenges that women face offline, because of patriarchal 
norms, stereotypes against women, inequality and discrimination, are 
extended onto the digital space, thus giving women no reprieve from 
their daily struggles. 

The discussion above established that DVAW assumes an 
intersectional persona, with some women who are active within the 
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public spaces more at risk as patriarchy attempts to push them back into 
private, domestic spaces. This includes politically active women, gender 
activists, journalists and media influencers, among others. DVAW 
against women infringes upon and violates rights accorded to women in 
the Maputo Protocol and various human rights instruments, including 
freedom of expression, of association, freedom from torture and other 
inhuman and degrading treatment, freedom from violence and right to 
dignity,

After all of this was established, the chapter proposes to adopt a 
human rights approach to tackling DVAW, relying on international 
and regional human rights mechanisms to set universal normative 
frameworks to assist member states in dealing with the issue at a 
domestic level. It should be noted that measuring the effectiveness of 
the strategies employed by other regional mechanisms was beyond the 
scope of this chapter, but their good practices were utilised to initiate 
a framework for the African Commission, which is currently under-
developed. Thus, the chapter concludes that to achieve substantive 
equality in the participation of women and men in social, political and 
economic discourse driven by the digital space, it is imperative that the 
African Commission considers a more deliberate normative framework 
dedicated to the digital dimension. The mandate of the SRRWA is well 
positioned to lead this initiative with an intersectional approach and, in 
the process, strengthen the effectiveness of the mandate and the African 
Commission in addressing the digital dimension.
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Abstract

This chapter examines the extent to which international and 
regional legislative frameworks on climate change support the idea 
of women as agents of transformative change to achieve substantive 
gender equality and climate justice. The chapter traces the evolution 
of a number of international and regional legislative frameworks on 
climate change, examining how gender is represented, identifying gaps 
in gender terminology, and determining how those gaps can be filled 
to ensure the fulfilment of gender equality and climate justice rights. 
The chapter takes an intersectional human rights-based approach to 
substantive gender equality and climate justice informed by articles 
2(1) and 18(2) of the Protocol to the African Charter on Human and 
Peoples’ Rights (Maputo Protocol), which recognise the promotion 
and protection women’s rights as normative legal values. The chapter 
argues that improving women’s agency is crucial for the elimination 
of all forms of discrimination against women if substantive gender 
equality and climate justice are to be realised. While the chapter 
acknowledges the progress made in instituting international and 
regional laws advocating for gender equality and climate justice, it 
also recognises the slow progress towards the achievement of substantive 
gender equality, leaving women entrenched in the socially constructed 
patriarchal gender roles which in most cases, resist change in order 
to perpetuate the disempowerment of women. The chapter concludes 
with arguments that advocate for the transformation of patriarchal 
gender norms, power relations and cultural mindsets that inhibit 
the enforcement of substantive gender equality and climate justice-
responsive interventions. 

Keywords: intersectionality, transformative change, gender, 
substantive gender equality, climate justice

1	 Introduction

Africa, as a continent, is experiencing devastating climate change 
vulnerabilities because of its heavy reliance on climate-related activities, 
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labour-intensive mode of production and low adaptive capacities.1 These 
climate vulnerabilities manifest through a complex interplay of social, 
political, economic, cultural and environmental factors, which are 
exacerbated by fragile climate legislative laws and policies, limited climate 
financial investment, weak institutional and technological governance 
systems which compromise adaptive and mitigation capacities at 
different levels.2 

In Africa, women account for more than 80 per cent of the agricultural 
workforce for food production at the family level.3 Statistical evidence 
predicts that by 2050, climate change will remain an ecological challenge, 
pushing more than 160 million women into cycles of poverty, with 
more than 240 million women and girls experiencing food insecurity 
and water and energy deficiencies compared to 131 million men and 
boys.4 While women in Africa take centre stage in terms of adapting 
to the challenges of climate change, evidence shows that they are not 
adequately capacitated to adapt with resilience because their inherent 
knowledge and insights are seldom recognised for incorporation into 
climate change decision-making interventions.5 

Against this background, this chapter seeks to answer the following 
primary question: to what extent do the different international and 
African regional climate legislative frameworks support the idea 
of women as agents of transformative climate change? To further 
explore this question, this chapter explores the conceptualisation and 

1	 Intergovernmental Panel on Climate Change (IPCC) ‘Sixth Assessment Report 
Chapter 9: Africa Climate Change 2022’ https://www.ipcc.ch/report/ar6/wg2/
chapter/chapter-9/ (accessed 31 January 2025).

2	 S Eriksen, K O’Brien & L Rosentrater Climate change in Eastern and Southern 
Africa: Impacts, vulnerability and adaptation (GECHS Report 2008:2) University 
of Oslo https://www.ipcc.ch/apps/njlite/srex/njlite_download.php?id=5977 
(2008) 1-27. 

3	 E Bryan and others ‘Women’s leadership and implications for climate resilience: 
A conceptual framework’, December 2023, https://cgspace.cgiar.org/server/api/
core/bitstreams/debee896-8b7a-4b40-8ae7-b91c486bce6b/content (accessed  
24 December 2024).

4	 UN Women ‘Data-driven insights: The effects of climate change on gender 
and development’, December 2023, https://www.unwomen.org/sites/default/
files/2023-11/data-driven_insight_the_effects_of_climate_change_on_gender_
development.pdf (accessed 27 December 2024).

5	 ML Parry and others (eds) Contribution of Working Group II to the Fourth 
Assessment Report of the Intergovernmental Panel on Climate Change (2007) 1-987.
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representation of gender, substantive gender equality and climate justice 
in these different frameworks. 

This chapter aims to contribute to the growing debate on the complex 
interconnection between gender equality and climate justice and the 
extent to which these complexities are amplified by the consequences of 
climate change, whose negative impact does not only disproportionately 
impact women, but also create gendered fault lines of discrimination 
across women’s gender identities.6 Globally, the debate on the role 
of women as agents of change in response to threats posed by climate 
change is not only a matter of moral justice, but has become a human 
rights imperative. Narratives on women’s agency in climate mitigation 
and adaptation interventions have also remained marginal in addressing 
the gender-specific ramifications of climate change, with much of the 
debate focusing on women’s victimhood, neglecting women’s agency as 
an enabler for transformative climate change.7 While understanding the 
linkages between women’s victimhood and climate change is important, 
failure to extend the debate to women’s agency as critical stakeholders in 
climate change discourses exacerbates women’s disempowerment rooted 
in patriarchal structural systems that are often resistant to transformative 
changes in fear of weakening men’s hegemonic authoritative power.8 

In the context of this chapter, women’s agency is conceptualised 
as women’s ability to make independent choices in setting purposeful 
goals and actions aligned with their values as human beings with the 
potential to contribute to achieving gender equality and climate justice. 
From this perspective, women’s agency is closely intertwined with the 
notion of autonomy and empowerment as essential prerequisites for 
achieving substantive gender equality and climate justice. Thus, this 
chapter adopts an intersectional gendered lens in analysing the different 
climate legislative instruments and the extent to which women’s climate 
change vulnerabilities interact in ways that either exacerbate or mitigate 
climate inequalities. Therefore, the specific impact of climate change 
on African women is analysed through the gender equality and climate 

6	 UN Women ‘Explainer: How gender inequality and climate change are 
interconnected’, 28 February 2022, https://www.unwomen.org/en/news-stories/
explainer/2022/02/explainer-how-gender-inequality-and-climate-change-are-
interconnected (accessed 28 December 2024).

7	 Parry and others (n 5) 31.
8	 Bryan and others (n 3) 2.
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justice lenses as enunciated in articles 2 and 18 of the Protocol to the 
African Charter on Human and People’s Rights on the Rights of Women 
in Africa (Maputo Protocol). 

This chapter is divided into five sections. Section 2 examines the 
conceptual intersections between gender, gender equality and climate 
justice, focusing on the Maputo Protocol as part of the Africa Union 
(AU) framework that informs climate change legislation and policy in 
Africa. Section 3 explores efforts towards instituting gender-responsive 
normative legislative frameworks at the international and regional levels. 
The objective is to trace the extent to which the concepts of gender and 
gender equality in the context of climate change are represented and 
operationalised. Through a discursive analysis, section 4 presents the 
extent to which gender concepts have been neglected or conceptualised to 
project substantive equality embracing empowerment and intersectional 
dimensions in the respective climate treaties. Section 5 concludes with 
key highlights and arguments on how the identified gender equality gaps 
can be filled to achieve substantive equality. 

2	 Conceptual intersections

2 .1 	 Intersectionality

Intersectionality, as a concept, has its roots in feminist theory, which 
seeks to understand the dynamics of power, power relations and the 
production of knowledge as a dialectical process shaped by interlocking 
forces. In the context of this chapter, intersectionality is conceptualised 
as an analytical tool that serves to provide a nuanced understanding of 
how power and power relations interact in shaping men and women’s 
experiences and knowledge systems in contexts of climate change.9 
This dynamic process facilitates interrogation and critiquing of existing 
power and power relations and institutional practices that militate 
against the deconstruction and reframing of gender and climate change 
dynamics aimed at recreating climate change narratives that recognise 
women’s agency to achieving substantive equality.10 Agarwal provides 

9	 A Kaijser & A Kronsell ‘Climate change through the lens of intersectionality’ 
(2014) 23 Environmental Politics 418.

10	 Kaijser & Kronsell (n 9) 419.
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an example of how climate change challenges push women to create 
specific and situated knowledge systems that are highly valuable to 
addressing the climate change challenges they face. For example, women 
who live and use the forest for their subsistence can, through their daily 
practices as farmers, firewood and water collectors, as well as being 
preservers of the forest, acquire unique tacit knowledge about accessing 
and using environmental resources in ways that sustain and preserve the 
naturalness of the forest.11 This highlights that women are not viewed as a 
homogeneous group and explains how their ways of knowing about and 
acting on climate change issues are differentiated by how they navigate 
the climate change challenges with resilience.12 

2.2	 Gender equality vs substantive gender equality

In the context of this chapter, gender refers to a socially constructed 
phenomenon that explains the social, economic, political, and cultural 
norms associated with being a man or woman in a given society over 
time.13 These socially constructed norms are learnt through socialisation, 
and they shape and reinforce power hierarchies and power relations 
that define the roles and responsibilities of men and women.14 From a 
gender perspective, it can be argued that if these normative behaviours 
are socially constructed and acquired through socialisation, they can 
be unlearnt or transformed over time in ways that facilitate women’s 
agency in achieving substantive gender equality and climate justice.15 
From the standpoint of this chapter, gender, therefore, plays a critical 
role in understanding women’s vulnerabilities to climate change, how the 
impact of climate change and adaptive potentials define differentiated 
resilience, and response mechanisms between women and men are.16

11	 B Agarwal ‘Conceptualising environmental collective action: why gender matters’ 
(2000) 24 Cambridge Journal of Economics 283-310. 

12	 Agarwal (n 11) 284.
13	 United Nations Environmental Programme ‘Gender, climate & security: 

Sustaining inclusive peace in the frontlines of climate change’ 6, June 2020, 
https://www.unwomen.org/en/digital-library/publications/2020/06/gender-
climate-and-security (accessed 31 January 2025). 

14	 As above.
15	 J Greco ‘Gender: A social construction’ (2013) 2 Sociological Imagination: 

Western’s Undergraduate Sociology Student Journal 1-18. 
16	 Greco (n 15) 6.
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Related to the concept of gender is equality, which is traditionally 
understood to mean ‘the right to be equal to men’.17 In the context of 
this chapter, this traditional conceptualisation becomes problematic 
as it implies that women must be treated exactly like men if they are 
to gain equality. It implies that women must be treated according to 
male standards, obscuring the ways in which women are different from 
men and how they are impacted more because of socially constructed 
differences. This calls for alternative approaches that take into account 
differences between women and men, as some of these differences may 
not be favourable to women due to their discriminatory effects.18 

In this regard, Campbell identified two approaches used to respond 
to gender differences in climate change.19 First is the protectionist 
approach, which, to some extent, recognises that gender differences, 
women’s activities and freedoms must be controlled under the guise of 
‘protecting’ women from harm against climate change violations.20 In 
this process, the approach does not challenge discriminatory cultural 
social norms, but reproduces them under the guise of protecting women. 
The second approach is the substantive equality approach, which argues 
that in order to achieve equality between women and men, measures 
aimed at protecting women must be transformed first to eliminate 
all the discriminatory inequalities and unequal power balances that 
disadvantage women.21 This substantive gender equality approach 
acknowledges that women and men cannot be treated the same, but for 
substantive equality to occur, the differential experiences of both women 
and men must be recognised in ways that promote independence rather 
than protection of dependency.22 For example, climate-related laws 
should be designed through functional gender-responsive justice systems 
that aim to promote substantive equality of opportunities to women just 
as much as men should be supportive. Such equality is interpreted in ways 

17	 U Bob & A Babugura ‘Contextualising and conceptualising gender and climate 
change in Africa’ (2014) 28 Gender and Climate Change 3-15.

18	 Bob & Babugura (n 17) 5.
19	 M Campbell ‘A greener CEDAW: Adopting a women’s equality approach to 

climate change’ in C Albertyn, M Campbell, H Alviar García, S Fredman &  
M Rodriguez de Assis Machado (eds) Feminist frontiers in climate justice (2023) 
90-115.

20	 Campbell (n 19) 97.
21	 As above (n 19) 98.
22	 As above (n 19) 107.
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that challenge climate and gender injustices against women, their impact, 
and how they can be eliminated to allow women the full enjoyment of 
climate-environmental rights on an equal footing with men.23

2.3	 Gender and climate justice

Related to gender equality is the concept of gender justice, which is the 
outcome of gender equality and encompasses the recognition of equal 
rights and access to justice for all people irrespective of their gender, 
class, status or sex using non-binary lenses.24 Gender justice is achieved 
by removing all barriers against women’s access to opportunities and 
resources and advocating commitment to addressing the underlying root 
causes of gender inequality.25 

Thus, the concept of gender and climate justice is rooted in 
recognising that climate change has ramifications that are detrimental 
to the enjoyment of social, economic, political, and cultural rights by all 
people, with women carrying the burden of climate change impacts.26 
From a gender equality and human rights standpoint, this implies 
that climate justice can only be realised when men and women jointly 
work to ensure the enjoyment of equal rights, equal access to climate 
resources and diverse opportunities, regardless of one’s sex, gender, 
sexual orientation, or gender identity.27 Climate justice, therefore, calls 
for law reforms that guarantee distributive justice and procedural justice 
achieved through gender-responsive climate interventions that promote 
mitigation, adaptation and resilience as social justice for women, men 
and youth.28

Therefore, understanding the nexus between gender equality and 
climate justice is critical in the sense that climate change, as a human 
rights issue, requires a collective effort that exposes the gendered nature 

23	 As above.
24	 F Sultana ‘Critical climate justice’ (2022) The Geographical Journal 1-7.
25	 Sultana (n 24) 3.
26	 M Addaney & CG Moyo ‘Women’s rights, gender and climate change law in Africa: 

Advancing an equity agenda’ (2018) 5 Journal of Law Society and Development 3.
27	 UN Women ‘Explainer: How gender inequality and climate justice are 

interconnected’, 28 February 2022, https://www.unwomen.org/en/news-stories/
explainer/2022/02/explainer-how-gender-inequality-and-climate-change-are-
interconnected (accessed 28 December 2024).

28	 As above.
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of climate inequalities, climate change vulnerabilities and how they are 
embedded in societal structures of poverty and discrimination.29 

3	 The gender responsiveness of the African Union framework on 
climate change

Africa’s engagement in climate change debates can be traced to the 
establishment of the Organisation of African Unity on 25 May 1963, 
although little attention was paid to issues of climate change until 
the adoption of the UN Framework Convention on Climate Change 
(UNFCCC) in 1992 and the formation of the AU in 2002.30 In Africa, 
climate change affects women more than men in five impact areas: 
agricultural production, food and nutrition security, health, water and 
energy, climate-related disasters, and conflict.31

The AU’s contribution to the climate change debate is reflected in 
the creation of an organisational infrastructure aimed at combating 
climate change with the objective of fulfilling its climate change 
commitments in support of the UNFCCC and the Maputo Protocol. It 
is through these climate institutional structures that the AU Assembly, 
through its Regional Economic Communities (RECs), encourages 
its member states to play an instrumental role in facilitating women’s 
meaningful engagement in climate change debates at local and global 
levels, advocating for gender-responsive approaches to climate change 
challenges.32 In the context of gender equality and climate change, the 
AU Climate Strategy is guided by seven fundamental principles that take 
a people-oriented approach to climate action with a particular emphasis 
on amplifying women’s and youth voices in climate change debates.33

29	 World Bank ‘World Development Report 2010: Development and climate 
change’, 2010, https://documents.worldbank.org/en/publication/documents-
reports/documentdetail/201001468159913657/world-development-report-
2010-development-and-climate-change (accessed 28 December 2024).

30	 N Obah-Akpowoghaha and others ‘Climate change and the African Union’s 
role in the international system: A brief situational analysis’ (2022) 11 Journal of 
African Studies 31.

31	 Obah-Akpowoghaha and others (n 30) 1.
32	 J Baaki ‘Gender just climate solutions’ 6, February 2020, https://

womengenderclimate.org/wp-content/uploads/2020/02/GJCS-2019-eng.pdf 
(accessed 31 January 2025).

33	 African Union Climate Change and Resilient Development Strategy and 
Action Plan 2022-2032 Principle 1 at 8, 28 June 2022, https://au.int/en/
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However, despite these efforts at the AU level, a gender analysis of 
the AU framework on climate change reveals the need to fully embrace 
a comprehensive gender analysis that prioritises substantive equality 
beyond a people-oriented approach that only focuses on counting 
women as affected individuals to a deeper understanding of climate-
related power dynamics, access to environmental resource and decision-
making disparities as necessary ingredients for effective climate change 
interventions.34 The AU’s institutional structures contain environmental 
and climate inequalities stemming from entrenched power imbalances. 
These imbalances hinder progress toward substantive gender equality, 
which is essential for achieving the AU’s climate change commitments. 
Awiti points out that while there has been credible research evidence on 
climate change across Africa, what is missing is reliable disaggregated 
data on the impact of climate change on women, a situation that 
undermines efforts to effectively design gender-responsive climate 
interventions aimed at empowering women to adequately adapt to 
climate threats with resilience.35 This implies that sex-disaggregated 
data and gender-responsive analysis represent the most effective tools 
for identifying differentiated impacts that provide essential data 
for designing climate policy and legislative reforms.36 However, the 
collection of sex-disaggregated data on basic demographic and climate 
issues is at most deficient or unavailable, rendering the AU’s climate 
legislative frameworks inadequate to deal with the complex climate 
issues experienced by AU member states.37 These deficiencies are 
compounded by the fact that most AU member states lack the human 
capacity to collect reliable sex-disaggregated data on the impact of 
climate change on vulnerable groups, including women and youth.38 
Thus, the AU, as a regional body and through its member states, should 
conduct comprehensive gender analyses that facilitate the identification 
of vulnerabilities before designing gender-responsive climate change 
interventions. Such climate gender analyses and interventions would 

documents/20220628/african-union-climate-change-and-resilient-development-
strategy-and-action-plan (accessed 31 January 2025).

34	 AU Climate Strategy (n 33) 8.
35	 AO Awiti ‘Climate change and gender in Africa: A review of impact and gender-

responsive solutions’ (2022) 4 Frontiers in Climate 1-14.
36	 Awiti (n 35) 8.
37	 Awiti (n 35) 10.
38	 Awiti (n 35) 12.
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take into account who owns and controls resources, who has access to 
climate finance, and the unequal power relations regarding decision-
making at the different climate change fora.

3.1 	 The Maputo Protocol as a gender equality and climate justice 
legislative framework

The Maputo Protocol represents a progressive gender equality legislative 
framework focusing on the promotion, protection, and fulfilment of 
human rights for African women. Unlike other human rights treaties, 
the Maputo Protocol builds on international environmental and climate 
treaties, including the United Nations Plan of Action on the Environment 
and Development and the Gender Equality and Women Empowerment 
Strategy, among others.39 The Protocol further covers a spectrum of 
substantive rights for women, including civil, political, economic, social, 
cultural, and environmental rights. The Maputo Protocol challenges the 
dominant patriarchal stereotypes about the role of women in society as 
it recognises women as effective, full human beings with the inherent 
potential to stand as equal partners with men in shaping their climate 
change identities. The Maputo Protocol places legal obligations on AU 
member states to ensure that they enact laws and policies that promote 
equal opportunities for men and women and ensure that women play 
meaningful roles in society. For example, adopting a substantive and 
transformative approach, articles 1(f ) and 2 of the Maputo Protocol 
give a comprehensive definition of non-discrimination against 
women, which emphasises the illegality of ‘exclusion or restriction of 
any differential treatment based on sex whose effects compromise the 
recognition and enjoyment of women’s rights in all spheres of their 
life’. Article 2(1) further obliges all state parties to combat all forms of 
discrimination against women through the adoption of appropriate 
legislative, institutional and other measures. It consequently tasks state 
parties to ‘integrate gender perspectives in all policy decisions, legislation, 
development plans, programmes and activities and in all other spheres of 
life’. It further obligates state parties to eradicate discrimination against 
women in their respective jurisdictions. With regard to participation and 

39	 United Nations Conference on Environment and Development, Rio de Janeiro, 
Brazil, 3-14 June 1992 UN Doc A/RES/44/228.
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inclusion, article 18(2)(a) of the Maputo Protocol obliges state parties 
to take all appropriate measures to ensure the active participation of 
women and the inclusion of their ideas in the planning, management and 
preservation of natural resources, including forests, water, and animals 
and the search for new energy sources. This implies creating innovative 
ways to find new sources of energy for cooking beyond firewood and 
the use of technology to enhance smart agriculture aimed at reducing 
women’s burden from traditional labour-intensive agricultural practices. 
For example, it is in this context that the Southern African Development 
Community (SADC) region, through the SADC Secretariat, developed 
the SADC Climate Change Strategy and Action Plan (CCSAP), with 
provisions for harmonised and coordinated regional and national 
actions responsive to the impacts of climate change.40 The SADC-
CCSAP strategy aims to achieve global and continental objectives as set 
out in the UNFCCC, the Africa Union Commission and the Regional 
Development Agenda.41 In the context of this chapter, article 12 of 
the SADC Protocol on Environmental Management for Sustainable 
Development mandates SADC member states to develop legislative and 
administrative measures to enhance adaptation to the impacts of climate 
change, bearing in mind the gendered differential levels of vulnerabilities 
which require member states as duty bearers to take appropriate climate 
change mitigation measures. The strategy is also intended to support AU 
member states in complying with obligations under the UNFCCC and 
the Maputo Protocol, among other climate normative frameworks.

For example, Moyo and Dhlakama highlight how demographic data 
in Zimbabwe has shown that poverty levels are higher among rural women 
than men because their livelihoods are dependent on the utilisation of 
natural resources, which are susceptible to changing climatic conditions, 
thereby exacerbating their already subdued adaptation and resilience 
capabilities.42 In alignment with the Maputo Protocol, the Constitution 
of Zimbabwe Amendment No 20 (2013)43 recognises the importance 

40	 SADC ‘Climate Change Strategy and Action Plan’ 4, 24 July 2015, https://www.
sadc.int/sites/default/files/2021-11/SADC_Climate_Change_Strategy_and_
Action_Plan-English.pdf (accessed 31 January 2025).

41	 SADC (n 40) 7.
42	 CG Moyo & TO Dhlakama ‘Incorporating gender perspectives into national 

climate change governance mechanisms and strategies’ (2018) Centre for Natural 
Resource Governance (CNRG) Climate Change Symposium.

43	 Section 17.
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of equality of all human beings and the mainstreaming of gender 
equality in all legislative laws, policies and programmes. In particular, 
section 17 of the Constitution of Zimbabwe, in alignment with article 
9 of the Maputo Protocol and section 56 of the Bill of Rights, obligates 
state parties to ensure the enforcement of gender equality and non-
discrimination in the participation and representation of women and 
men in all spheres of their lives.44 Complementing these constitutional 
provisions and the international and continental provisions, including 
the Maputo Protocol, Zimbabwe drafted a Climate Change Response 
Strategy in 2014 highlighting both the gender equality and equity 
provisions whose objectives focus on mainstreaming gender and gender-
sensitive climate adaptive interventions responsive to the differential 
impacts of climate change against women, men and youth at all levels.45 
Similarly, Kenya, a country prone to hazardous climatic conditions 
resulting in extreme droughts and floods, was the first African country 
to institute a Climate Change Legislative Act in 2016 and policies 
responsive to unpredictable climatic change conditions as ways of 
addressing intersecting vulnerabilities and exposure among communities 
and their resilience and adaptive capacities to mitigate impacts of climate 
change.46 Furthermore, evidence shows that many countries across Africa 
have incorporated the Maputo Protocol provisions on gender equality 
into their constitutions and legislation frameworks, including Namibia, 
Gambia, Kenya, Mozambique, and Uganda. While acknowledging the 
achievements in policy and legal reforms across Africa, climate change 
continues to create challenges resulting in the displacement of people 
due to the frequency and intensity of natural disasters, hence the need 
for increased efforts to implement and enforce the Maputo Protocol 
gender equality provisions comprehensively.47

Article 2 of the Maputo Protocol, read in conjunction with its 
Preamble and article 2 of the Convention on the Elimination of All Forms 
of Discrimination Against Women (CEDAW), serves as a reminder to 

44	 As above.
45	 Addaney & Moyo (n 42) 10.
46	 P Ongugo and others ‘A review of Kenya’s national policies relevant to climate 

change adaptation and mitigation: insights from Mount Elgon’ (Working Paper 
No. 155) Center for International Forestry Research https://www.cifor-icraf.org/
publications/pdf_files/WPapers/WP155Russell.pdf (2014).

47	 As above.
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all state parties to the International Covenant on Civil and Political 
Rights and International Covenant on Economic, Social and Cultural 
Rights that they have an obligation to ensure that men and women 
have equal rights to enjoy all socio-economic, cultural, civil, political 
and environmental rights. Furthermore, states are obligated to adopt 
appropriate legislative measures, including sanctions where appropriate, 
by enacting into domestic law the relevant international and regional 
climate change treaties aimed at eliminating all forms of discrimination 
against women. Therefore, in the context of this chapter, it can be argued 
that gender equality in the context of the Maputo Protocol is framed 
as a progressive and innovative legally binding environmental right that 
obligates states to guarantee substantive equality of women and men 
before the law. As such, gender equality is imperative for the enjoyment 
of all environmental rights essential for the creation of peaceful and just 
societies for men, women, and other groups in society.48 

Article 8 of the Maputo Protocol highlights the equality of 
women and men before the law and the right to equal protection and 
enforcement of gender equality rights without discrimination. Similarly, 
article 18(1) of the Maputo Protocol stipulates that ‘women shall 
have the right to live in a healthy and sustainable environment’ and 
obligates states under article 18(2)(a) to ‘take all appropriate measures 
to ensure greater participation of women in the planning, management 
and preservation of the environment and the sustainable use of natural 
resources at all levels’. Thus, the Maputo Protocol adopts a gender equality 
and climate justice approach that pushes for both substantive equality 
and the transformation of retrogressive discriminatory legislative 
norms and harmful practices that militate against the participation 
and achievement of women’s practical and strategic climatic needs in 
Africa. Article 19(c) further encourages states to put in place legislative 
measures that ensure that women have the right to fully enjoy their right 
to sustainable development by promoting women’s access to and control 
over production resources such as land and guaranteeing their right to 
ownership of property rights. Furthermore, article 24 of the Maputo 
Protocol obligates AU member states to ‘ensure the protection of poor 
women and women headed families including women from marginalized 

48	 Maputo Protocol Preamble.
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population groups and provide an environment suitable to their 
conditions and socio-economic needs’. Of significance to the substantive 
gender equality debate is article 25(a), which obligates state parties to 
provide appropriate remedies to any violation of women’s rights and 
freedoms and that states should ensure ‘such remedies are determined 
by competent judicial, administrative or legislative authorities, or by any 
other competent authority provided by law’.

Unfortunately, a gender analysis of the Maputo Protocol on climate 
change shows that despite these aspirations, as articulated in the different 
articles, achieving substantive equality on climate change remains far 
from the objective of fulfilling women’s environmental rights in the 
majority of African countries. Evidence shows that in 2021, sub-Saharan 
Africa’s gender inequality index performed worse than other regions of 
the world. This situation makes the prospects of achieving the substantive 
gender equality sought by the Maputo Protocol far-fetched.49 While the 
Protocol emphasises women’s participation in all spheres of their lives, 
representation of women in climate change dialogue forums, inadequate 
resources, and cultural norms that perpetuate gender inequality continue 
to impede the full realisation of substantive gender equality.50

The Maputo Protocol recognises the intersection of patriarchy and 
pervasive traditional cultural values. These forces reinforce hegemonic 
structural systems that ascribe stereotypical gender roles, undervaluing 
women’s agency in achieving gender equality. However, the commitment 
to enforce comprehensive and multi-faceted approaches to bridge the 
gender equality and climate justice gaps, and thus fully realise the Maputo 
Protocol aspirations, remains elusive.51 For instance, environmental legal 
reforms and the enforcement of climate legislative laws and policies are 
needed to strengthen and enforce existing laws that protect women’s 
environmental rights.52 Educating the public and creating awareness 
about women’s environmental rights is also important, and when done 

49	 PM Achakpa and others ‘Gender-responsive climate actions in Africa 1-52,  
22 November 2023, https://climatepromise.undp.org/sites/default/files/
research_report_document/57405%20-%20Technical%20paper%20-%20
EN%20Final%20-%20web.pdf (accessed 28 December 2024).

50	 VO Ayeni ‘Introduction & preliminary overview of the findings’ in VO Ayeni 
(ed) Impact of the African Charter and the Maputo Protocol in selected African states 
(2016) 1-16.

51	 Ayeni (n 50) 8.
52	 As above. 
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consistently and with commitment, this will, over time, foster a cultural 
shift. Nonetheless, this requires state parties and other key stakeholders to 
seriously advocate for substantive gender equality in ways that challenge 
harmful gender norms and practices that militate against climate 
justice.53 Recognising women’s agency as transformative, climate change 
agents calls for educational training and mentorship programmes that 
empower women with the knowledge and skills essential for effective 
climate change engagement in regional and global climate change 
negotiation processes. This chapter, therefore, argues that limiting 
the discussion to women’s climate vulnerability does not only present 
simplistic narratives, but deflects attention from deeper analyses of how 
dynamics of power and power relations intersect in multiple layers of 
institutions and society and how these produce and reproduce gendered 
and differentiated climate change impacts.54

In the context of this chapter, the Maputo Protocol remains crucial 
in achieving gender equality and climate justice as it aspires to guarantee 
comprehensive environmental rights for women by obligating nation 
states duties and responsibilities that will ultimately result in climate 
security and substantive gender equality.55 This implies that men and 
women and all key stakeholders have the potential to jointly engage 
in making decisions that call for repealing, reforming and instituting 
climate change legislative laws and policies for the benefit of all. 

From an intersectional perspective, evidence demonstrates how 
women across Africa have always been at the forefront of engineering 
transformative climate actions because of their socially constructed 
roles, which obligate them as duty bearers and claim holders of food 
security, water security and energy resource management within family 
households.56 Research by Wachira shows that even though most 
indigenous women among the Maasai in Kenya remain marginalised and 
vulnerable due to climate-induced disasters, creating serious food and 
water insecurities among communities, they have always demonstrated 

53	 Ayeni (n 50) 309.
54	 S Huyers and others ‘From gender gaps to gender-transformative climate smart 

agriculture’ (2024) 67 Current Opinion in Environmental Sustainability 2.
55	 R Sigsworth & L Kumalo ‘Women, peace and security’ Implementing the Maputo 

Protocol in Africa’ (ISS Paper 295) Institute of Security Studies https://issafrica.
s3.amazonaws.com/site/uploads/Paper295.pdf (2016) 2.

56	 As above.
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resilience and resourcefulness through beadwork and crafts making 
using local resources as part of their livelihood.57 Similarly, in Zimbabwe, 
Mozambique, Malawi, Zambia and other SADC countries, the 
consequences of climate-induced catastrophes due to El Nino droughts 
and cyclone-related floods disproportionately affect women in particular 
whose livelihoods are dependent on rain-fed subsistence farming. This 
situation further exacerbates cycles of poverty due to food, water, with 
women and children disproportionately succumbing to the vices of rape 
and early marriages among adolescent girls.58

At the international level, the interconnection of gender equality, 
climate change and climate justice has been highlighted by the United 
Nations Development Programme (UNDP) and the Intergovernmental 
Panel on Climate Change (IPCC). Reports issued by the UNDP and 
IPCC clarify that these interconnections are essential as they provide 
a deeper understanding of the empowerment or disempowerment of 
women.59 Therefore, legitimising the existence of these linkages also 
recognises women’s diverse knowledge, skills, resilience, and capacity 
to adapt to climate change threats. Such knowledge and information 
become critical as it highlights the potential of women as transformative 
agents in fostering climate mitigation60 adaptation61 all of which 
represent outcome measures of women empowerment. 

57	 GM Wachira ‘Indigenous people’s rights to land and natural resources’ in S Dersso 
(ed) Perspectives on the rights of minorities and indigenous peoples in Africa (2010) 
289.

58	 CG Moyo ‘Climate change and health in Zimbabwe: A legal perspective’ (2017) 
68 Journal of Law, Policy and Globalization 7-12.

59	 United Nations Development Programme (UNDP) Human Development Report 
(2011, 2010, 2007); IPCC (n 1); World Bank (n 29).

60	 In the context of this chapter climate mitigation is understood as the reduction or 
storage of GHGs. The UNFCCC describes it ‘a human intervention to reduce the 
sources or enhance the sinks of greenhouse gases’.

61	 UNFCCC describes climate adaptation as ‘[a]djustment in natural or human 
systems in response to actual or expected climatic stimuli or their effects, which 
moderates harm or exploits beneficial opportunities’ (UNFCCC 2010). With 
reference to development policy, we should add ‘… that adaptation can take place 
at different levels of society and be influenced by various groups of vulnerable 
actors’. 
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4	 The gender responsiveness of the United Nations framework 
on climate change

4.1 	 The Rio Agreements

At an international level, efforts to elucidate gender-responsive policies 
to support and empower women to overcome their vulnerabilities and 
capabilities are becoming part of the climate change policy reform 
processes. In 1990, at the IPCC and the second World Climate 
Conference,62 the call was made for the global community to commit 
to taking strong measures to reduce or stabilise greenhouse gas (GHG) 
emissions.63 The call for action was answered in 1992 with the adoption of 
the three Rio Agreements, namely the UNFCCC, the UN Convention 
on Biological Diversity (UNCBD), and the UN Convention to Combat 
Desertification. The central objective of the three Rio Agreements was 
to ensure that the treaties worked together, complementing each other 
towards combating climate change and recognising gender equality and 
social justice as cross-cutting issues in the three treaties.64 

Thus, harmonising the approach to gender equality between the 
conventions was critical to ensure that substantive gender equality, as an 
entry point of empowerment, was properly understood and implemented 
in all UN global climate change governance systems, including the 
Global Environment Facility.65

In terms of recognising the position and role of women, the 
UNCBD recognises gender inequalities and their disproportionate 
impacts, with women being at the forefront of championing drought 
resilience interventions. The third objective of the UNCBD, as set out 
in the Preamble stipulates the fair and equitable sharing of the benefits 
arising from the utilisation of genetic resources. From a gender analysis 
perspective, the Preamble also highlights the critical role of women by 
recognising ‘their vital role in the conservation and sustainable use of 

62	 Held in Geneva from 29 October to 7 November 1990.
63	 As above.
64	 International Union for the Conservation of Nature (IUCN) ‘Harmonizing 

gender in the three Rio Conventions’ (Gender Policy Paper GGPS-001) IUCN 
Gender Office https://portals.iucn.org/library/dir/publications-list?field_pub_
call_number_tid=%22IUCN-GGPS-001%22 (2012).

65	 UNDP (n 59); IPCC (n 1); World Bank (n 29).
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biological diversity and affirming the need for their full participation at 
all levels of policymaking and implementation for biological diversity 
conservation’. General provision 17 of the UNCBD further stresses the 
critical role of indigenous women in the conservation and sustainable 
use of the environment and the need for the effective participation of 
women in biodiversity conservation in accordance with the UNFCCC 
and the UNCBD.

4.2	 The UNFCCC: Gender gaps or missed opportunities

With the ultimate aim of preventing ‘dangerous’ human interference 
within the climate system, the UNFCCC is the main treaty of the three 
Rio conventions. A gender analysis of the history of negotiations and 
resolutions that established the UNFCCC reveal that limited attention 
was paid to addressing the gendered experiences of women in relation 
to climate change. Evidence shows that the early Rio convention drafts 
were largely framed in the context of dominant masculine perspectives 
that problematised climate change as shaped only by the reduction of 
GHG emissions. This reductionist approach neglected the essence of 
intersectional perspectives that accommodate the multiplicity of voices 
and ways of knowing in understanding the diverse social factors that 
influence people’s lives and their potential to respond resiliently and 
recover from climate-induced threats.66 

A gender analysis shows that the 1992 UNFCCC negotiations did 
not recognise women as critical actors in climate change interventions 
and did not mention the concept of ‘women’ or ‘gender’ in the outcome 
agreement text.67 It was only in 2001 that the term ‘gender’ received open 
recognition in the UNFCCC through Conference of the Parties (COP) 
Decision 36, which highlighted the need to improve the participation of 
women in formal UNFCCC negotiations.68 This resulted in a number of 
decisions made within the UNFCCC negotiations, which highlighted 
selected ways in which the issue of gender was to be addressed. These 
decisions emphasised gender-sensitive approaches, women’s participation 

66	 R Maguire and others ‘UNFCCC: A feminist perspective’ (2023) 54 
Environmental Policy and Law 369-383.

67	 Maguire (n 69) 372.
68	 As above.
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and gender balance, and the achievement of gender equality.69 The major 
outcome of these negotiations and decisions was the referencing of the 
term ‘gender equality’ in the UNFCCC Preamble, encouraging ‘[p]
arties that, when taking action to address climate change, they should 
respect, promote and consider gender equality and the empowerment of 
women’.70 This was followed by the Cancun negotiations in 2010, during 
which the importance of gender equality for effective action on climate 
change was stressed. State parties were to ‘consider’ gender, particularly in 
the development of national strategies and actions around deforestation 
and forest degradation to reduce emissions.71 

Despite these progressive efforts, there was still a lack of substantive 
detail that explained the nature of the gender equality ‘consideration’ 
and the specific operationalisation of actions to be taken to achieve 
the intended gender equality goals. Critics questioned UNFCCC’s 
commitment to proactively ensure substantive gender equality which 
goes beyond numbers to recognising women as transformative agents to 
achieving climate justice in line with international environmental law.72 

Efforts to see the expansion and focus on the impact of climate 
change interventions on women resulted in establishing the UNFCCC-
Lima Work Programme on Gender (Lima Work Programme) through 
COP Decision 18 in 2014.73 This was followed by COP Decision 21 
in 2016, which aimed to strengthen the link between gender and 
climate change.74 The UNFCCC Gender Action Plan was adopted in 
2017 through COP Decision 3,75 followed by the enhancement of the 
Gender Action Plan (GAP) through COP Decision 3 of 2019.76 This 

69	 As above.
70	 R Maguire ‘Feminist approaches’ in L Rajamani & J Peel (eds)  The Oxford 

handbook on international environmental law 2 ed (2021).
71	 COP Decision 1/CP.16 note 4.
72	 UNFCCC ‘Promoting gender balance and improving the participation of 

women in UNFCCC negotiations and in the representation of parties in bodies 
established pursuant to the Convention or the Kyoto Protocol’ COP Decision 
23/CP.18 (COP Decision 23) (7 December 2012).

73	 UNFCCC ‘Lima Work Programme on Gender’ COP Decision 18/CP.20  
(12 December 2014).

74	 UNFCCC ‘Gender and climate change’ COP Decision 21/CP.22 (17 November 
2016).

75	 UNFCCC ‘Establishment of a gender action plan’ COP Decision 3/CP.23  
(17 November 2017).

76	 UNFCCC ‘Enhanced Lima Work Programme on Gender and its Gender Action 
Plan COP Decision 3/CP.25 (15 December 2019).
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strengthened the Lima Work Programme, whose objective was to ensure 
reviews of the implementation of all UNFCCC gender-related mandates 
and activities.77 However, while the Lima Work Programme recognised 
global commitments to ‘gender equality’ under the  CEDAW  and 
the Beijing Declaration and Platform for Action, the programme itself 
did not consistently adopt a language of ‘gender equality’, with this term 
appearing only once within the instrument.78 

In 2019, the Lima Work Programme was extended for another five 
years to amend the GAP objectives. Although the programme was 
very vocal about ensuring that gender was mainstreamed across all 
UNFCCC institutions and operations, the UNFCCC’s insistence on 
using the gender term ‘balance’ rather than ‘equality’ remained a bone 
of contention. Critics argued that the term ‘balance’ limited women’s 
representation without meaningful consideration of whether and how 
increased representation would translate into substantive equality that 
considered the different impact outcomes for women in terms of their 
experiences and potential to bring transformative changes to the climate 
change gender terminology debate.79 

4.3	 Kyoto Protocol 

Linked to the UNFCCC is the Kyoto Protocol,80 adopted in Japan on 
11 December 1997 as a legal response to climate change adaptation and 
mitigation mechanisms. The flexible mechanisms in the Kyoto Protocol 
were distinctively different from the joint responsibility agreements 
under the UNFCCC in that they focused on the principle of joint 
implementation but differentiated between responsibility, principle and 
capability. This shift in position gave greater climate change financial 
responsibility to developed states as major emission polluters. The 
Kyoto Protocol provides three funds for adaptation: the levy-financed 
adaptation fund, the fund for the least developed countries, and the 

77	 African Working Group on Gender and Climate Change (AWGGCC) ‘Gender 
analysis of the Paris Agreement and implications for Africa’, 27 April 2017, 
https://idl-bnc-idrc.dspacedirect.org/bitstreams/e78ea497-f69c-421d-8740-
a9d03fa7712d/download (accessed 31 January 2025).

78	 As above.
79	 As above.
80	 Kyoto Protocol operationalised the UNFCCC by setting emission targets, 

timeframes, and market-based measures or indicators to meet the targets.
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special climate change fund.81 Under the UNFCCC and the Kyoto 
Protocol, global nation states are grouped into three broad categories: 
developed countries, countries in transition, and developing countries.82 
While the UNFCCC articulates the guiding principles for global climate 
change response, the Kyoto Protocol sets the formula for translating 
these principles into practice by setting legally binding targets that 
obligates industrialised countries to reduce greenhouse gas emissions 
in recognition of the climate change gendered threats which exacerbate 
gender inequalities and social injustices on humanity.83 

Thus, the Kyoto Protocol operationalises the UNFCCC by obligating 
developed state parties to set emission targets with timeframes and 
measurable indicators to monitor impact, recognising that climate 
impacts are distributed differently among regions, generations, age, 
classes, income groups, occupations, and genders. These differentiated 
approaches to climate change response are articulated in the Kyoto 
Protocol cap and trade system that allows countries with emissions units 
to spare based on permitted caps to sell or trade the excess capacity to 
countries over their targets as set out in article 17 of the Kyoto Protocol. 
Based on the principle of ‘common but differentiated responsibilities 
and respective capabilities’, the Protocol sets individual legally binding 
targets for reducing greenhouse emissions for developed countries 
while developing nations are encouraged to reduce carbon emissions 
voluntarily in fulfilment of article 3 of the Protocol.84 This is interpreted 
to mean that global countries have different capabilities in combating 
climate change, owing to their economic status and development. As 
such, the obligation to reduce carbon emissions was placed on developed 
countries on the basis that they are historically responsible for the current 
levels of GHGs in the atmosphere.

A gender analysis of the Kyoto Protocol shows that it adopts a 
mainstream gender-blind approach of the UNFCCC, which failed to 
broaden the understanding of the climate change gender terminology 

81	 Intergovernmental Panel on Climate Change (IPCC) ‘Summary for policymakers 
(SPM) sixth assessment report’, 2021, https://www.ipcc.ch/report/ar6/syr/
summary-for-policymakers/ (accessed 30 January 2025).

82	 As above.
83	 L Rajamani Differential treatment in international environmental law (2012) 20.
84	 L Carlos ‘Common but different: Africa and Europe’s climate responsibilities’,  

24 March 2021, https://www.accord.org.za/analysis/common-but-different-
africa-and-europes-climate-responsibilities (accessed 30 January 2025).
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debate, as it did not recognise the intersectionality of GHG emissions 
between men and women, including spelling out the gendered differential 
benefits of reducing gas emissions.85 Critics argued that the economic 
costs of the gas emissions far outweighed the economic benefits in that 
the targets set for reducing gas emissions were too ambitious, making it 
difficult for state parties to meet these targets. Critics also questioned the 
idea of using carbon trading as a control mechanism to curb greenhouse 
emissions because the measurement standards were not informed by 
gender economics that recognise substantive climate inequalities in 
access to climate financial and technological resources, environmental 
consumption patterns and the increased workload on women.86 

4.4 	 Paris Agreement 

The obligatory principles of the Kyoto Protocol were strengthened by 
the adoption of the Paris Agreement in 2015, which came into force on 
4 November 2016, after 55 countries that produce at least 55% of the 
world’s GHG emissions agreed to ratify and accede to this Agreement.87 
As of February 2023, 194 out of 198 state parties representing over 98% 
of global GHG emissions have ratified or acceded to the Agreement, 
including China and the United States, the countries with the first 
and second largest CO2 emissions among UNFCCC members.88 The 
objective of the Paris Agreement was to build on the foundation of the 
UNFCCC to meet the set targets of reducing GHG emissions by no 
more than 1.5 degrees Celsius to mitigate the risks and impact of climate 
change. However, critics view the set targets in the Paris Agreement 
as being more ambitious than the 2 degrees Celsius targets set in the 
Kyoto Protocol, which many countries were failing to meet, making the 
pledges under the agreement inadequate to limit warming to safe levels 
as expected. The Preamble of the Paris Agreement obligates state parties 
to observe, respect and protect the human rights of all people affected by 

85	 As above.
86	 G Prins ‘Radical rethinking is needed on the climate change policy’ (2008) 452 

Nature 530.
87	 S Duyek and others ‘Human rights and the Paris Agreement’s implementation 

guidelines: Opportunities to develop a rights-based approach carbon & climate’ 
(2018) 12 Law Review 191-202.

88	 As above.
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climate change vulnerabilities by committing to the implementation of 
gender-responsive and intergenerational climate change interventions.

A gender analysis of the Paris Agreement shows that outside of 
the Preamble, the agreement remained gender-blind or disregarded 
gender as a significant factor in how men and women interacted with 
climate change. As such, the word ‘gender’ is only referenced three times 
throughout the Agreement: in the Preamble, articles 7 (adaptation focus), 
and 11 (capacity building focus), respectively. While the agreement text 
sparingly makes reference to gender terms, including ‘gender equality’, 
‘gender-response’ and ‘gender-disaggregated data’, these are limited to 
climate ‘mitigation’ and ‘technology transfer’ issues only. Articles 4, 5, and 
6 (Mitigation), article 9 (Finance), and article 10 (Technology) do not 
refer to gender.89 From a gender perspective, it can be argued that failure 
to embrace the concept of substantive gender equality is interpreted as 
demonstrating the commitment to counter climate injustices, stigma, 
prejudice, and climate change violations, as well as transforming social 
and institutional structures and facilitating participation and social 
inclusion. Instead, the Paris Agreement sustained the hegemonic gender 
terminology stance of the UNFCCC that reinforced gender roles and 
power relations inequalities, resulting in the exacerbation of climate 
change inequalities between men and women.90

With an emphasis on adaptation, article 7(5) of the Paris Agreement 
obligates state parties to recognise and take adaptation action guided by 
country-driven, gender-responsive, participatory, and fully transparent 
approaches that include marginalised groups, communities, and 
ecosystems. However, a gender analysis of this article shows that women 
are still regarded as helpless victims of climate change who require 
additional adaptation support relative to men. Thus, in the context 
of substantive gender equality, women’s knowledge and skills are not 
acknowledged, and neither is there an attempt to integrate women’s 
situated knowledge and experiences into adaptation planning in ways 
that contribute to transforming gender relations and bringing greater 
equality.91

89	 As above.
90	 AWGGCC (n 80) 4.
91	 As above.
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Article 9 refers to the importance of adequate financial support for all 
climate intervention actions as part of state party financial obligations, 
transparency and commitment to holistic climate response aimed at 
achieving a balance between adaptation and mitigation. From a gender 
perspective, finance remains a key component of the Agreement if 
adaptation and mitigation targets are to be met, hence the need for 
gender-responsive budgeting that goes beyond just increasing women’s 
numbers to being a holistic gender equality strategy that creates climate 
change budgets that work for everyone. Such gender-responsive budgets 
would incorporate analyses of the unique practical and strategic needs 
of every person, with the goal of  striving to achieve a fair distribution 
of financial resources. Gender-responsive budgeting also comes into 
the climate change frame as a tool that ensures the allocation of public 
resources contributes to women’s empowerment and gender equality; 
facilitates shifting of mindsets and institutional mechanisms to eliminate 
outdated ideas of gender roles and stereotypes as an important first step 
that can lead to transformative change.92 However, the Paris Agreement’s 
omission to explicitly spell out how financial resources will be allocated in 
ways that equitably benefit both men and women with sex-disaggregated 
monitoring budgetary indicators creates adaptation and mitigation 
implementation risks which reinforce inequalities.93 

 Article 10 of the Paris Agreement highlights the importance of 
technology in increasing climate change adaptation and mitigation 
interventions, but the article makes no reference to gender. This signifies 
a missed opportunity to highlight the importance of technology as an 
enabler to achieving adaptation and mitigation substantive equality, 
taking into consideration the differentiated climate change needs of 
men and women.94 Failure to recognise gender differences in women and 
men’s access to and use of climate change technologies and the agency 
of women to contribute to strategic decision-making in climate change 

92	 ENGENDER Consultancy, Westminster Foundation for Democracy ‘Gender 
responsive budgeting: Enabling the practical realisation of equality’, 2023, https://
www.wfd.org/what-we-do/resources/gender-responsive-budgeting-enabling-
practical-realisation-equality (accessed 30 January 2025). 

93	 As above.
94	 As above.
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policy and institutional reforms perpetuate technological inequalities 
against achieving substantive equality.95

5	 Conclusion

This chapter used an intersectional human rights-based approach to 
examine the connection between gender, gender equality, women’s 
rights, and climate justice action informed by the Maputo Protocol 
and related global treaties that advance the empowerment of women 
as agents of climate change. Informed by existing scholarship, the 
chapter underscored how climate change and gender inequality are 
interconnected, requiring integrated approaches that build resilience 
while promoting women’s environmental rights and climate justice. 

The analysis highlighted the agency of women in possessing local 
climate knowledge pertinent to climate change adaptation and mitigation. 
Such agency also facilitates navigation of complex intersecting layers of 
inequalities and injustices, socially created by societal hegemonic systems 
which constrain women’s adaptability and resilience in the face of climate 
change. The chapter also examined the extent to which the different legal 
normative frameworks on climate change have achieved mixed progress 
in being responsive to engendering transformative gender climate 
terminology that accommodates the language of substantive equality 
and climate justice as imperatives for promoting and protecting women’s 
rights against climate change violations. In this context, the chapter 
argued that understanding the extent to which gender norms and gender 
relations are mediated through dynamics of power and power relations 
becomes critical in determining how women and men are impacted 
differently by climate changes as they do not represent a homogeneous 
group. The chapter drew attention to the challenges women in Africa 
face, including violations of their environmental rights as enshrined 
in the Maputo Protocol and how these challenges persist despite the 
existence of elaborate legal and institutional frameworks at the UN and 
AU levels.

The chapter argued that viewing women as agents of transformative 
climate change creates opportunities for using multidimensional and 
intersecting approaches that accommodate and recognise women’s 

95	 As above. 



Women as agents of transformative change     63

agency for achieving climate resilience as an imperative enshrined in 
the Maputo Protocol. To achieve climate change provisions as set out 
in the Maputo Protocol, AU member states should seriously adopt 
climate gender-responsive budgeting as a strategic tool that ensures the 
achievement of substantive gender equality, given that lack of financial 
climate investment remains a major barrier. 

Discriminatory social norms, stereotypes, prejudice and violence 
remain pervasive, with many women and girls being affected by multiple 
and intersecting forms of discrimination, preventing the full realisation 
of their environmental rights, hence the need to institute strong legal 
frameworks that advance substantive gender equality in all climate 
change areas. Priority must also be given to ensuring that all justice 
mechanisms, including informal, religious and customary mechanisms, 
uphold women’s environmental rights and promote substantive gender 
equality. Substantive legal equality requires functional international and 
regional climate legal frameworks with the capacity to collaboratively 
enact gender-responsive climate legislative frameworks.
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Abstract

This chapter explores article 17 of the Protocol to the African Charter 
on Human and Peoples’ Rights on the Rights of Women in Africa 
(Maputo Protocol), which safeguards the rights of women to a positive 
cultural context. It considers the vital role that article 2(2) of the 
Maputo Protocol plays in mandating the modification of harmful 
socio-cultural behaviours of women and men or resocialisation to give 
effect to the substantive rights of women. The analysis departs from 
four key assumptions: 1) the pursuit of the right to a positive cultural 
context as defined in article 17 of the Maputo Protocol is unattainable 
if resocialisation is ignored; 2) a comprehensive understanding of what 
constitutes culture and cultural rights is essential for the realisation of 
the right to a positive cultural context; 3) the use of cultural relativism 
has been and remains a tool to undermine women’s rights; and 4) 
achieving women’s rights to a positive cultural context requires a 
deeper comprehension and more appropriate implementation of 
resocialisation as mandated by articles 2(2) and 17 of the Maputo 
Protocol. This chapter draws attention to resocialisation as a tool 
for the realisation of women’s rights generally and to the rights of 
women to a positive cultural context and embarks on an analysis of 
the international legal framework relating to culture, cultural rights, 
and the rights of women. Thereafter, this chapter considers the African 
regional perspective, with the African Charter on Human and Peoples’ 
Rights serving as its point of departure, followed by an analysis of 
article 17 of the Maputo Protocol and its interconnectedness with 
several other provisions of the Maputo Protocol. The analysis, then, 
considers how these provisions are applied in practice by examining 
state reports to the African Commission on Human and Peoples’ Rights 
(African Commission) and the African Commission’s Concluding 
Observations, as well as its application in regional, sub-regional 
and domestic case law. This chapter argues that the rights of women 
to positive cultural contexts imply the modification of socio-cultural 
norms by way of resocialisation.

Keywords: Gender equality, resocialisation, women, Maputo 
Protocol, cultural rights
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1	 Introduction

The Protocol to the African Charter on Human and Peoples’ Rights on 
the Rights of Women in Africa (Maputo Protocol) is a progressive legal 
tool protecting the rights and freedoms of women. Of the numerous 
provisions contained therein, the right to a positive cultural context, 
as contained in article 17, remains relatively unexplored. What a 
positive cultural context within the discourse of women’s rights means 
is significant, given the dominant view that culture and the rights of 
women are at odds with one another.1 Notwithstanding this, culture 
and cultural rights are integral to the lives of many individuals, women 
included. Therefore, the dichotomous view of women’s rights and 
culture as inherently oppositional to one another fails to consider the 
emancipatory potential to women of culture.

The caution with which culture is engaged with is not, however, 
unfounded. The frequent use of cultural relativism as a means to 
undermine the rights of women is not new and continues to serve as 
a dominating source of oppression.2 Both international and African 
regional human rights law emphasise the importance of safeguarding 
the rights of women and protecting women from culturally based 
justifications for violations.3 However, the embeddedness of cultural 
norms often dictates that women’s rights align with such norms, failing 

1	 A Xanthaki ‘When universalism becomes a bully: Revisiting the interplay between 
cultural rights and women’s rights’ (2019) 41 Human Rights Quarterly 701, 702.

2	 J Donnelly ‘Cultural relativism and universal human rights’ (1984) 6 Human 
Rights Quarterly 400. At 401, Donnelly notes that ‘[s]trong cultural relativism 
holds that culture is the principal source of the validity of a moral rights or rule. In 
other words, the presumption is that rights (and other social practices, values, and 
moral rules) are culturally determined. 

3	 UN Convention on the Elimination of All Forms of Discrimination against 
Women (adopted 18 December 1979, entered into force 3 September 1981) 
1249 UNTS 13 (CEDAW) art 5(a); Maputo Protocol art 2(2). See also, eg, UN 
Committee on Economic, Social and Cultural Rights ‘General Comment 21 
on the Right of everyone to take part in cultural life’ (21 December 2009) UN 
Doc E/C.12/GC/21 para 18; UN Office of the High Commissioner for Human 
Rights (OHCHR) ‘CCPR General Comment 28: Article 3 (The Equality of 
Rights Between Men and Women)’ (29 March 2000) UN Doc CCPR/C/21/
Rev.1/Add.10 para 5; African Commission on Human and Peoples’ Rights 
(ACHPR) and the African Committee of Experts on the Rights and Welfare of 
the Child (ACERWC) Joint General Comment of the African Commission on 
Human and Peoples’ Rights (ACHPR) and the African Committee of Experts 
on the Rights and Welfare of the Child (ACERWC) on Ending Child Marriage’ 
(2017) para 50.
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which culture supersedes women’s rights. To subject women’s rights to 
existing cultural dictates, which are often patriarchal in nature, results 
in diminishing women’s rights in favour of cultural rights.4 Therefore, 
the Maputo Protocol’s inclusion of women’s rights to a positive cultural 
context provides the necessary foundation for reconsidering the interplay 
between and interconnectedness of culture and women’s rights. Indeed, 
this provision explicitly safeguards women’s rights against cultural 
relativism by mandating that the cultural contexts in which women find 
themselves remain positive.

As feminist legal theory asserts, the law often legitimates patriarchal 
oppression.5 It holds that laws are made to address the problems men 
face, overlooking those relating to women. Indeed, while laws are seen to 
address human concerns, the default human for which laws are designed 
is masculine in nature.6 This narrow view of humans and the resultant 
exclusion of women, therefore, has implications for the positioning of 
select rights, in this case cultural rights, as superior to women’s rights. 
Radical feminism rejects the masculine as the default human and aims 
to see the realisation of substantive gender equality come to fruition.7 
Transformative substantive equality targets the very systems that 
maintain discrimination, ensuring that the sameness approach that 
relies on the man as a default human is replaced by an approach that 
centres on altering the lived realities of women.8 Resocialisation aids the 
transformative substantive equality aims that feminist legal theory is 
intent on addressing.

Further, an intersectional feminist lens is critical to this research as 
it allows for the scrutiny of current conceptions of culture and cultural 

4	 See, eg, A Gouws ‘Multiculturalism in South Africa: Dislodging the binary 
between universal human rights and culture/tradition’ (2013) Politikon 35;  
F Raday ‘Gender and democratic citizenship: The impact of CEDAW’ (2012) 10 
International Journal of Constitutional Law 512, 518. Indeed, the very existence of 
CEDAW’s article 5(a) confirms the influential role that cultural dictates clashing 
with the rights of women plays in society.

5	 MA Fineman ‘Gender and law: feminist legal theory’s role in new legal realism’ 
(2005) Wisconsin Law Review 407. 

6	 AN Arbuckle ‘The condom crisis: An application of feminist legal theory to AIDS 
prevention in African Women’ (1996) 3 Indiana Journal of Global Legal Studies 
413, 436. See also CA MacKinnon ‘Reflections on sex equality under law’ (1991) 
100 Yale Law Journal 1281.

7	 AE Blerk Jurisprudence: An introduction (1996) 177.
8	 AC Scales ‘The emergence of feminist jurisprudence: An essay’ (1986) 95 Yale 

Law Journal 1373, 1382.
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rights in an equality-centric manner, positioning culture as essential to 
the make-up of women.9 Indeed, intersectionality seeks to guard against 
viewing women’s issues in isolation to other interconnected and equally 
important grounds of oppression.10 Further, intersectionality allows the 
notion of womanhood to remain fluid and capable of including the varied 
experiences and cultural contexts of all women, limiting the potential 
for essentialising culture and cultural contexts. This chapter suggests 
that while legislative advances have been made to realise the rights of 
women generally, when it comes to balancing the rights to culture with 
those of women, the former often come out ahead. Because patriarchal 
oppression, in its various manifestations, is often unscrutinised and 
normalised, the role of resocialisation surfaces as crucial to ensuring that 
culture and cultural rights are interpreted in a manner cognisant of the 
equal humanity of women, that they do not operate as justification for 
the continued discrimination of women, and that the law substantively 
alters the lived realities of women.11 Lastly, consciousness-raising, a 
feminist method of ascertaining the exact realities facing specific groups 
of women for the purposes of developing adequate responses, is an 
important component of resocialisation. Indeed, the measures developed 
and employed to ensure that cultural rights are not given preference over 
the rights of women must be informed by the women directly impacted.12

9	 Xanthaki (n 1) 714; S Tamale ‘The right to culture and the culture of rights:  
A critical perspective on women’s sexual rights in Africa’ (2008) 16 Feminist Legal 
Studies 47, 64.

10	 J Wong ‘The anti-essentialism v essentialism debate in feminist legal theory: The 
debate and beyond’ (1999) 5 William & Mary Journal of Women and the Law 273, 
292.

11	 A Mahmoudi & A Rudman ‘A critical analysis of resocialisation as an obligation, 
right and remedy under the Maputo Protocol in the jurisprudence of the African 
Court on Human and Peoples’ Rights and the ECOWAS Court of Justice in 
A Fuentes & A Rudman (eds) Human rights adjudication in Africa: Challenges 
and opportunities within the African Union and sub-regional human rights systems 
(2024) 144. Resocialisation ‘seeks to modify harmful norms and cultural practices 
underpinning discrimination, looking to all individuals as subjects of change … 
[it] seeks to address the root causes of gender inequality, working in tandem with 
efforts made towards the realisation of substantive and formal gender equality’. See 
section 2 for more on resocialisation.

12	 PA Cain ‘Feminist jurisprudence: Grounding the theories’ (1989) Berkeley 
Women’s Law Journal 191, 195. See also R Holtmaat ‘Article 5’ in MA Freeman,  
C Chinkin & B Rudolf (eds) The UN Convention on the Elimination of All 
Forms of Discrimination against Women: A commentary (2011) 156 who notes 
the emphasis placed by CEDAW Committee in affecting the necessary change 
mandated by article 5(a) by ‘intensify[ing] co-operation [by the state] … with civil 
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It is for this reason that this chapter argues for the indispensable 
role of resocialisation in the realisation of women’s rights to a positive 
cultural context. Indeed, resocialisation is largely an overlooked means 
of accelerating gender equality. Where resocialisation takes centre stage, 
harmful cultural norms and practices are modified to reflect international 
human rights standards. In this context, the realisation of positive 
cultural contexts becomes unachievable where current harmful cultural 
norms and practices remain unquestioned and intact. As suggested in 
this chapter, the right of women to a positive cultural context implies the 
modification of socio-cultural norms by way of resocialisation.

This research, therefore, analyses culture and cultural rights in relation 
to women’s rights, utilising international law as its point of departure. 
This, then, is contrasted to the legislative stance of the African regional 
human rights system with the African Charter on Human and Peoples’ 
Rights (African Charter) as its benchmark. Thereafter, an analysis of 
article 17 of the Maputo Protocol highlights the necessity of generally 
safeguarding women’s rights against cultural relativism by providing 
for the rights of women to a positive cultural context. The broader 
implications of the realisation of this right – its implications for the 
realisation of other rights – then become more apparent. Crucially, the 
role of resocialisation in unlocking the potential of this right and other 
rights relating to women is explored in greater depth.

In light of the above, section 2 briefly revisits the concept of 
resocialisation to ensure that it remains defined and utilised in the 
intended manner and to underscore its significance in this context. 
Further, it explores the notion of culture and cultural rights more 
generally. Section 3 explores the international legal framework relating 
to culture, cultural rights, and the rights of women. As no international 
law provision exists that explicitly protects women’s rights to a positive 
cultural context, several sources are drawn upon to demonstrate that 
women’s right to a positive cultural context is, indeed, safeguarded in 
international law. Section 4 considers cultural rights from the African 
regional perspective. The African Charter serves as a point of departure 
for this discussion, followed by an analysis of article 17 of the Maputo 
Protocol and its interconnectedness with several other provisions of the 

society organizations, women’s groups and community leaders, traditional and 
religious leaders, as well as teachers and the media’.
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Maputo Protocol. This is followed by an analysis of state practice by way of 
state reports to the African Commission on Human and Peoples’ Rights 
(African Commission) and the accompanying concluding observations 
issued in this regard. It also considers case law from the African Court on 
Human and Peoples’ Rights (African Court), the Economic Community 
of West African States (ECOWAS) Community Court of Justice 
(ECOWAS Court) and domestic case law to demonstrate engagement 
with culture and women’s rights. 

2	 The interconnectedness of resocialisation and culture

2.1	 Resocialisation

Socialisation is a process which includes the ‘transmission of behavioural 
norms and models by persons and institutions’.13 Given that patriarchal 
norms relating to the role and value of women have been internalised 
by society to varying degrees through socialisation, the modification of 
existing harmful conceptions about women must come about through 
the process of resocialisation.14 Thus, resocialisation seeks to undo 
existing harmful conceptions and practices relating to the inherent 
dignity and humanity of women and replacing them with conceptions 
devoid of harmful assumptions, stereotypes and the like and which 
uphold the rights and freedoms of women as prescribed by international 
and regional human rights law.15 

Resocialisation is legislatively mandated and finds its roots in both 
international and African regional law, operating as an obligation, right 

13	 DA Isom Scott & T Mikell ‘“Gender” and general strain theory: Investigating the 
impact of gender socialization on young women’s criminal outcomes’ (2019) 42 
Journal of Criminal Justice 393, 395.

14	 AL Mtenje ‘Patriarch and socialization in Chimamanda Ngozi Adichie’s Purple 
Hibiscus and Jamaica Kincaid’s Lucy’ (2016) 27 Patriarchy Socialization Identity 
Gender 63-78. See also, Mahmoudi & Rudman (n 11) 144.

15	 In this regard, it worth noting that the use of resocialisation in this context implies a 
modification of harmful socio-cultural norms and practices to reflect international 
human rights law standards. Indeed, resocialisation is not synonymous with 
indoctrination, which implies brainwashing as a means to effecting change in 
behaviour. Indoctrination has negative connotations and is not protected in 
international law, unlike resocialisation, which is. 
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and remedy.16 Article 5(a) of the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW) mandates that 
states:

modify the social and cultural patterns of conduct of men and women, with 
a view to achieving the elimination of prejudices and customary and all other 
practices which are based on the idea of the inferiority or the superiority of either 
of the sexes or on stereotyped roles for men and women.17

Furthermore, article 5(a), amongst others, is characterised by the 
Committee on the Elimination of Discrimination against Women 
(CEDAW Committee) as forming part of the general interpretative 
framework of all other substantive rights contained therein.18 To address 
the state obligation to realise transformative gender equality, modifying 
the underlying determinants of gender inequality must remain at the 
forefront of state efforts. Thus, the realisation of the substantive rights 
of women remains contingent upon the modification of harmful socio-
cultural norms and practices by way of resocialisation. Where efforts are 
made to realise these rights, they must be accompanied by resocialisation 
measures aimed at modifying the underlying biases, assumptions, 
stereotypes, and other norms that cast women as inherently inferior to 
men. When such modification occurs, substantive and transformative 
equality becomes possible.

The African regional human rights system echoes the value of 
resocialisation in article 2(2) of the Maputo Protocol, which stipulates 
that:

State Parties shall commit themselves to modify the social and cultural patterns 
of conduct of women and men through public education, information and 
communication strategies, with a view to achieving the elimination of harmful 
cultural and traditional practices and all other practices which are based on the 
idea of the inferiority or the superiority of either of the sexes, or on stereotyped 
roles for women and men.

16	 A Mahmoudi & A Rudman ‘A critical analysis of resocialisation as an obligation, 
right and remedy under the Maputo Protocol in the jurisprudence of the African 
Court on Human and Peoples’ Rights and the ECOWAS Court of Justice’ in 
Fuentes & Rudman (n 11) 146.

17	 CEDAW art 5(a).
18	 UN Committee on the Elimination of Discrimination against Women (CEDAW 

Committee) General Recommendation 25 on article 4, paragraph 1, of the 
Convention on the Elimination of All Forms of Discrimination against Women, 
on temporary special measures, 2004 UN Doc HRI/GEN/1/Rev.1 para 6.
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Stereotypes, biases, harmful assumptions, and other socio-cultural 
norms continue to legitimise societal conceptions of women as inferior 
to men.19 This, despite the Universal Declaration of Human Rights 
(Universal Declaration) confirming that every individual, regardless of 
distinction, possesses rights and freedoms that are inherent, inalienable, 
and universal in nature.20 The existence of even the most progressive 
laws seeking to protect the rights of women will fail to support this goal, 
where members of society dilute such provisions through their own 
biases, assumptions, and stereotypes. This is acutely evident in the actions 
of the judiciary, police officers, and other civil servants mandated to 
safeguard the rights of women but who, nevertheless, apply their biases, 
stereotypes, and other harmful assumptions in assessing the veracity of 
claims made by women.21 Similarly, the actions of individuals in society 
who behave in alignment with these harmful socio-cultural norms often 
result in the marginalisation of women.22

19	 See United Nations Development Programme ‘Breaking down gender biases: 
Shifting social norms towards gender equality’ ( June 2023) https://www.undp.
org/sites/g/files/zskgke326/files/2023-06/gsni202302pdf_0.pdf 4. Here the 
report notes that ‘[g]ender social norms profoundly shape attitudes, social 
relationships and power dynamics, so they matter a great deal for upholding (or 
addressing injustice, as well as for shaping agency’.

20	 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA 
Res 217 A (III). 

21	 See Communication 18/2008, K.T. Vertido v the Philippines (22 September 2010) 
UN Doc CEDAW/C/46/D/18/2008 (2010) para 8.4; Communication 20/2008, 
V.K. v Bulgaria (21 September 2011) UN Doc CEDAW/C/49/D/20/2008 
(2011) para 9.11; Communication 47/2013, Angela González Carreño v 
Spain (15 August 2014) UN Doc CEDAW/58/D/47/2012 (2014) para 9.7; 
Communication 34/2011, R.P.B. v The Philippines (12 March 2014) UN Doc 
CEDAW/C/57/D/34/2011 (2014) para 8.8.

22	 See Carreño (n 21); Communication 138/2018; S.F.M v Spain CEDAW 
Committee (28 February 2020) UN Doc CEDAW/C/60/D/48/2013 (2013). 
In O.G v Russian Federation CEDAW Committee (20 November 2017) UN Doc 
CEDAW/C/68/D/91/2015 (2015) para 7.2; S.T. v Russia CEDAW Committee 
(8 April 2019) UN Doc CEDAW/C/72/D/65/2014 (2014) para 9.5; S.L. 
v Bulgaria CEDAW Committee (10 September 2019) UN Doc CEDAW/
C/73/D/99/2016 (2016) para 7.5; J.I. v Finland CEDAW Committee (25 April 
2018) UN Doc CEDAW/C/69/D/103/2016 (2016) para 8.6; Jallow v Bulgaria 
CEDAW Committee (23 July 2023) UN Doc CEDAW/XC/52/D/32/2011; 
Śahide Goecke v Austria CEDAW Committee (6 August 2007) UN Doc 
CEDAW/C/39/D/5/2005 (2007) para 12.2; Fatma Yildirim v Austria CEDAW 
Committee (1 October 2007) UN Doc CEDAW/C/39/D/6/2005 (2007) 
para 12.2; A.T. v Hungary CEDAW Committee (26 January 2005) UN Doc 
CEDAW/C/32/D/2/2003 (2005) para 9.4 the CEDAW Committee notes a 
direct link between traditional attitudes about the subordinance of women to 
men and incidences of domestic violence. 
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At this juncture, it is worth mentioning that the implementation 
of resocialisation measures must take place within the broader context 
of international human rights law, which safeguards all rights and 
freedoms.23 As noted above, the Universal Declaration confirms that 
all individuals inherently possess rights and freedoms. Thus, when 
considering resocialisation and the measures required to affect the 
necessary modification that CEDAW and the Maputo Protocol mandate, 
states must maintain their obligations to protect, respect and fulfil all 
other rights of individuals, guarding against any risks of indoctrination 
or coerciveness. This, similarly, guards against the inappropriate use of 
resocialisation to further ulterior agendas which fall outside the scope 
of the positive norms international law elucidates. Implicit in a reading 
of the modification obligations, therefore, is the caution with which 
states must engage with resocialisation to ensure the respect of the 
rights of all. To provide further safeguards, the importance of women’s 
voices in curating appropriate responses to the domination experienced 
is particularly significant. Article 17(2) supports this by mandating the 
participation of women at all levels in the determination of cultural 
policies, as noted in section 4.1 below. This gives effect to the importance 
of including women in the discourse on resocialisation and the measures 
implemented to create positive cultural contexts in a manner that is 
mindful of the rights and freedoms of all. The above caution, however, 
does not allow free reign to employ cultural dictates as shields to the 
realisation of women’s rights. Where harmful conceptions of women 
exist, attempts at creating positive cultural contexts must include women, 
failing which cultural contexts will remain subject to existing cultural 
dictates, which are largely patriarchal in nature.24

23	 Note that the objective of article 5(a) is to make the necessary modifications to 
affect the overall elimination of prejudices and customary practices based on the 
superiority or inferiority of both women and men. It does not imply a violation of 
other rights in pursuit of modification.

24	 In this regard it is pertinent to note that the Maputo Protocol contains several 
resocialisation provisions, including articles 4, 5, 8 and 12. It is beyond the scope 
of this chapter to analyse each of these provisions. See also below under section 4.1 
for more on the implications of article 17 on other rights. 
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2.2	 Cultural rights and the rights of women

As mentioned above, cultural rights are often seen to be at odds with 
the rights of women.25 Cultural relativism regularly serves to justify 
discriminatory behaviour against women by states and society at large.26 
Notwithstanding this, culture often serves as a source of women’s 
empowerment.27 Thus, to hold that culture is inherently anti-women’s 
rights has the potential to further marginalise women.28 Resocialisation 
is crucial to ensuring that harmful cultural norms and practices are not 
employed as shields against the realisation of women’s rights. 

In the context of this research, where reference is made to cultural 
practices these include discriminatory practices against women in 
the name of religion. While international and African regional law 
makes no reference to the modification of harmful patterns of conduct 
undertaken in the name of religion, this research argues that reference 
to social and cultural patterns of conduct includes those undertaken in 
the name of religion. As Raday notes, ‘[c]ulture … is a microconcept, 
definitive of human society, and the concept of ‘cultural practices’ 
thus subsumes the religious norms of societies’.29 Furthermore, the 
Committee on Economic, Social and Cultural Rights (Socio-Economic 
Rights Committee) includes religion or belief systems as forming part 
of culture.30 The emphasis placed on the modification of all practices, as 
provided for in international and regional law, supports the position that 
those practices undertaken in the name of religion are similarly subject 
to modification by states.31

25	 Tamale (n 9) 47. See also, UN General Assembly Report of the Special Rapporteur 
in the field of cultural rights ‘Cultural rights’ (2012) UN Doc A/67/287 para 3.

26	 SM Okin ‘Feminism, women’s rights and cultural differences’ (2018) 13 Hypatia 
32, 33. See also United Nations General Assembly (n 25) para 3 which notes 
that ‘many practices and norms that discriminate against women are justified 
by reference to culture, religion and tradition, leading experts to conclude that 
‘no social group has suffered greater violation of its human rights in the name of 
culture than women’ and that it is ‘inconceivable’ that a number of such practices 
‘would be justified if they were predicated upon another protected classification 
such as race’.

27	 United Nations General Assembly (n 25) para 5.
28	 Xanthaki (n 1) 701, 702.
29	 F Raday ‘Culture, religion, and gender’ (2003) 1 International Journal of 

Constitutional Law 663, 678.
30	 General Comment 21 (n 3) para 13.
31	 Emphasis added.
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While the right to culture is codified in the International Covenant 
on Economic, Social and Cultural Rights (ICESCR) and the right to 
freedom of religion and belief (FoRB) in the International Covenant on 
Civil and Political Rights (ICCPR), overlaps exist. Indeed, as Donders 
notes,

the fact that a certain right is considered a cultural right does not mean that it 
cannot also be considered a civil, political, economic and social right. For instance, 
the rights to freedom of religion and freedom of expression can be seen as cultural 
rights, but they can also be considered political or civil rights.32

Thus, it is important to note at the outset that references to culture as a 
source of discrimination against women include assumptions, biases, and 
practices in the name of religion.

Furthermore, the positioning of freedom of speech within 
resocialisation obligations is worth briefly mentioning as it also falls 
within the scope of cultural practices and the accompanying rights of 
individuals to culture. As noted above, socialisation processes result 
in the internalisation of societal norms and standards and ascribe 
meaning to societal functioning. Speech contributes to the socialisation 
process and can, indeed, be harmful when derogatory in nature towards 
women. Derogatory speech has the potential to further embed harmful 
conceptions about women underpinning gender discrimination. As 
noted by Donders above, culture includes expression and the freedom 
of individuals to expression. Similarly, in the report of the Special 
Rapporteur in the field of cultural rights, culture is defined as including 
a broad range of issues, 

such as expression and creation, including diverse forms of art; language; identity 
and belonging to multiple, diverse and changing groups; development of specific 
world visions and the pursuit of specific ways of life; education and training; 
access, and contribution to and participation in cultural life; and the conduct of 
cultural practices and access to cultural heritage.33

Rights and freedoms are not generally absolute and are, therefore, 
subject to limitation in certain circumstances. Limiting cultural rights 
and, by implication, freedom of expression with a view to reshaping 

32	 Y Donders ‘Cultural rights in international human rights law: From controversy 
to celebration’ (2020) Japanese Yearbook of International Law 63–64.

33	 United Nations General Assembly ‘Cultural Rights: Tenth Anniversary Report, 
Report of the Special Rapporteur in the Field of Cultural Rights’ (17 January 
2019) UN Doc A/HRC/40/53 para 13.
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societal conceptions of women as humans possessing inherent dignity 
through resocialisation then becomes acceptable, just as other rights are 
sometimes limited. Thus, the right to freedom of expression is similarly 
implicated and limited where that expression forms part of culturally 
accepted norms and serves to undermine the rights and freedoms of 
women.34 For instance, locker-room talk, catcalling, song lyrics, and 
other forms of expression that contribute to violence against women 
and other forms of discrimination must also be limited to give way to 
the rights of women to live lives free from such, and to their rights to a 
positive cultural context.35 Indeed, those cultural contexts that demean 
and undermine women are not positive in nature and fall foul of cultural 
rights and the right of women to positive cultural contexts. As noted 
in section 4.3 below, resocialisation remains underutilised as a tool to 
facilitate the creation of positive cultural contexts. 

Further, the term ‘culture’ is one that implies fluidity.36 Thus, by its very 
nature, culture is ever-changing. Where the right to culture dominates 
over women’s rights, it arguably signals the need for the modification of 
the culture in question through resocialisation to ensure its alignment 
with the rights of women. 

Culture can be found in every part of the world and is influenced 
by socialisation processes informing perspectives and practices.37 It is, 
therefore, crucial to scrutinise all cultures, not only those historically 
determined to be incompatible with human rights standards, when 
analysing culture and its implications on women’s rights. Colonisation 
and imperialistic agendas have shaped societal thinking regarding global 
cultural practices and norms, demonising those from select parts of the 
world while normalising the rest.38 Notwithstanding such normalisation, 

34	 A Rudman ‘“Whores, sluts, bitches and retards” – What do we tolerate in the 
name of freedom of expression?’ (2012) 26 Agenda 72, 73. Here Rudman notes 
that ‘[f ]rom a legal perspective it is of importance to acknowledge that the rights 
to equality and dignity should generally hold more weight and trump the clause 
on freedom of expression when a conflict arises’.

35	 See Rudman (n 34) more generally on how freedom of expression through song 
lyrics entrenches misogynistic conceptions of women in society.

36	 Tamale (n 25) 49. See also General Comment 21 (n 3) para 11.
37	 Tamale (n 25) 49. Here Tamale notes that ‘we are all cultural beings in the sense 

that we are influenced by an infinite number of social forces that have shaped 
our mental outlook and perspectives on life. The collectivity of those experiences 
constitutes the cultural context within which we operate’.

38	 See L Volpp ‘Feminism versus multiculturalism’ (2001) 101 Columbia Law 
Review 1181, 1186 where the author notes that ‘[p]art of the reason many 
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cultural practices such as the gender pay gap, the motherhood penalty, 
street harassment and other such practices seemingly ‘Western’ in nature 
must similarly withstand scrutiny when balanced against women’s rights. 
Thus, resocialisation has a part to play in every corner of the world and 
is applicable to all states and the individuals within its jurisdictions. 
Furthermore, when considering the cultural rights and the rights of 
women, an intersectional lens provides a broader understanding and 
appreciation of culture to the lived realities of women.39 It is with this 
in mind that the following analysis of cultural rights is informed, with 
the international and African regional frameworks as providing the legal 
basis on which a balancing act is to occur. 

3	 The international human rights framework

The international legal framework does not contain a similar provision 
to that of article 17 of the Maputo Protocol. Notwithstanding this, the 
necessity of ensuring that cultural rights do not undermine women’s 
rights is underscored on several occasions, paving the way for an 
interpretation of cultural rights as inherently positive in nature. The 
analysis below considers the position of international law on the rights 
to culture, informed by general comments and the reports of the Special 
Rapporteur on Cultural Rights, as well as General Comments by the 
Human Rights Committee and the Socio-Economic Rights Committee. 
This is followed by a discussion on the rights of women as contained in 
CEDAW and the guidance provided by the CEDAW Committee. 

3.1	 Cultural rights

The Universal Declaration provides for the right to culture in article 27. 
It provides that ‘[e]veryone has the right to participate in the cultural life 
of the community, to enjoy the arts and to share in scientific advancement 
and its benefits’. Article 18 protects the rights of individuals to FoRB, 
while article 19 provides for the rights of individuals to freedom of 

believe the cultures of the Third World or immigrant communities are so much 
more sexist than Western ones is that incidents of sexual violence in the West are 
frequently thought to reflect the behaviour of a few deviants – rather than as part 
of our culture. In contrast, incidents of violence in the Third World or immigrant 
communities are thought to characterize the cultures of entire nations’.

39	 United Nations General Assembly (n 33) paras 21 and 22.
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opinion and expression. These rights are, however, limited by article 30, 
which provides that ‘[n]othing in this Declaration may be interpreted as 
implying for any State, group or person any right to engage in any activity 
or to perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein’.

This right to culture is further instilled in article 15 of the ICESCR, 
recognising the rights of individuals to take part in cultural life. As 
General Comment 21 notes,

[t]he decision by a person whether or not to exercise the right to take part in 
cultural life individually, or in association with others, is a cultural choice and, 
as such, should be recognized, respected and protected on the basis of equality.40

The freedom to choose to participate in any given cultural context, 
therefore, remains at the heart of this right to culture and herein lies the 
tension. Where harmful practices are legitimised on the basis of cultural 
norms, the forced cultural participation of women in such practices falls 
foul of international norms and standards. Indeed, General Comment 
21 on the right of everyone to take part in cultural life confirms this 
position.41 General Comment 28, which addresses the equality of rights 
between women and men notes that, 

[i]nequality in the enjoyment of rights by women throughout the world is deeply 
embedded in tradition, history and culture, including religious attitudes … Parties 
should ensure that traditional, historical, religious or cultural attitudes are not 
used to justify violations of women’s right to equality before the law and to equal 
enjoyment of all Covenant rights.42

Thus, child marriage, female genital mutilation (FGM), honour 
killings, domestic and gender-based violence (GBV) and any form of 
discrimination justified on the basis of culture, in the name of religion 
or as forming part of freedom of expression fall beyond the bounds of 
international law protections.43 The role of resocialisation in effecting 
change in current conceptions of culture and cultural rights – and, 

40	 General Comment 21 (n 3) para 7.
41	 General Comment 21 (n 3) para 18 notes that ‘no one may invoke cultural 

diversity to infringe upon human rights guaranteed by international law, nor to 
limit their scope’.

42	 General Comment 28 (n 3) para 5.
43	 In this regard see, African Court in Association pour le Progrès et la Défense des 

droits des Femmes Maliennes (APDF) and the Institution for Human Rights and 
Development in Africa (IHRDA) v Mali (merits) (2018) 2 AfCLR 380, where 
the state justified the promulgation of legislation despite its discriminatory 
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by implication, the creation of positive cultural contexts – is, thus, 
significant. Indeed, the Special Rapporteur on Cultural Rights notes that 
cultural rights include the rights of individuals to contribute to cultural 
creation.44 This is underscored by article 17(2) of the Maputo Protocol, 
which mandates states to ensure that women are able to participate in 
the determination of cultural policies. As the Special Rapporteur notes, 
culture creation implies, ‘contestation of dominant norms and values 
within the communities they choose to belong to as well as those of 
other communities’.45 Such contestation involves resocialisation, which 
necessarily gives rise to the elimination of harmful dominant norms and 
the creation of positive cultural contexts. The role of states in ensuring 
that positive cultural contexts and that appropriate conditions exist for 
women to exercise their right to contribute to cultural policies, therefore, 
is underscored by the Special Rapporteur on Cultural Rights, where it is 
noted that,

[w]omen’s roles as important signifiers of cultural groups stands in sharp contrast 
to their lack of influence in relevant decision-making processes and their limited 
opportunities to further develop cultural life. When women do claim their 
right to not participate in specific customs, to interpret, amend and reshape the 
contours of their cultural communities, they often confront disproportionate 
opposition, including different forms of violence, for acts as apparently simple as 
freely choosing who to marry, how to dress or where to go.46

According to the Special Rapporteur, free participation in cultural 
contexts, as well as the development, creation, revision, embrace or 
rejection of cultural practices, is protected in international law.47 The 
obligation to respect mandates the adoption of measures that ensure, 
amongst others, the rights of individuals, most significantly women, to 
freely choose whether or not to belong and recognise cultural contexts 

provisions on the basis of the threat of violence and social disruption at the hands 
of religiously motivated communities, ie, discrimination in the name of religion. 

44	 General Comment 28 (n 3) para 10.
45	 General Comment 28 (n 3) para 10. In this regard, the Special Rapporteur on 

Cultural Rights notes in United Nations General Assembly (n 25) para 19 that 
‘[t]hose contesting prevailing norms and practices to promote gender equality 
may be condemned as “cultural traitors”’. The role of resocialisation in modifying 
mindsets that give rise to such a view is, therefore, underscored.

46	 United Nations General Assembly (n 25) para 22.
47	 United Nations General Assembly (n 25) para 28.
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and to have that choice respected.48 Resocialisation ensures the freedom 
to belong and have choices respected.

As mentioned, rights are not generally absolute. Thus, limitations 
may occur where the right to culture infringes on women’s rights. Indeed, 
General Comment 21 notes that the application of limitations to cultural 
life might be necessary ‘in the case of negative practices, including those 
attributed to customs and traditions, that infringe upon other human 
rights’.49 It falls to the state, therefore, to respect, protect and fulfil the 
cultural rights of all, while protecting the rights of women from cultural 
relativism. The right to a positive cultural context, therefore, implicates 
choice. Similarly, the ICCPR limits the right to FoRB in article 18(3) to 
‘protect … the fundamental rights and freedoms of others’. The right to 
freedom of expression, as noted in article 19(3) of the ICCPR, ‘carries 
with it special duties and responsibilities’. Thus, expressions that result 
in entrenching harmful stereotypes, assumptions, biases and practices 
against women similarly fall foul of international law protections. In this 
regard, the freedom to express oneself is limited where such expression 
undermines the respect of the rights or reputations of others, women 
included.50

Finally, it is important to note that resocialisation values the role 
of positive culture and the cultural rights of all. As highlighted in 
section 4.3 below, the emancipatory potential of culture to women is 
underscored, notably when women’s voices are an inherent component 
of culture creation and the development of resocialisation measures 
aimed at harmful cultural practices. Is it not, therefore, the objective of 
resocialisation to homogenise culture or to erase any important identity 
markers that the culture in question bestows on women. Its sole aim and 
target is the elimination of those elements that are harmful in nature and 
which fuel discrimination against women. The role of consciousness-
raising, as noted in section 1 above, surfaces to guard against employing 
resocialisation as a tool to further oppress the very women it seeks to 
benefit.

48	 General Comment 28 (n 3) para 49. See also United Nations General Assembly 
‘Report of the Independent Expert in the Field of Cultural Rights, Ms. Farida 
Shaheed, Submitted Pursuant to Resolution 10/23 of the Human Rights Council’ 
(22 March 2010) UN Doc A/HRC/14/36 para 12.

49	 General Comment 28 (n 3) para 19.
50	 ICCPR art 19(3)(b).
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3.2	 Women’s rights

As noted above, CEDAW’s resocialisation provision is found in 
article 5(a). Here, states are mandated to modify harmful cultural 
practices underlying gendered discrimination. Where done through  
resocialisation, the rights of women to a positive cultural context are 
necessarily closer to realisation. As noted in section 2.1 above, to give 
effect to transformative gender equality, states are required to ‘address 
prevailing gender relations and the persistence of gender-based  
stereotypes that affect women … in societal structures and institutions’.51 
Further, the CEDAW Committee reiterates the obligation on states 
to effect the necessary transformation to ensure that ‘opportunities, 
institutions and systems … are no longer grounded in historically 
determined male paradigms of power and life patterns’.52 Such 
transformation results in the provision of positive cultural contexts 
through resocialisation.

CEDAW contains several provisions protecting the rights and 
freedoms of women. Notable across this convention, however, is the 
prioritisation of women’s substantive rights over cultural dictates. For 
instance, article 16 refers to the equality of women in matters pertaining 
to marriage and family relations, including the right of women to choose a 
partner freely. Given the prevalence of child marriages, which inherently 
exclude the element of choice, this right trumps the cultural practice of 
marrying children off at a young age in the name of religion or culture. 
Similarly, article 11 provides for the elimination of discrimination against 
women in the field of employment, which necessarily implicates the 
gender pay gap, a cultural phenomenon that regularly escapes scrutiny 
due to its normalised nature.

The notion of culture as inherently fluid in nature, as discussed 
above, is reinforced by the CEDAW Committee, which highlights 
culture’s characteristic as ‘a dynamic aspect of the country’s life and social 
fabric and is subject, therefore, to change’.53 This, then, reinforces the 

51	 General Recommendation 25 (n 18) para 7.
52	 General Recommendation 25 (n 18) para 10.
53	 UN GAOR ‘Report of the Committee on the Elimination of Discrimination 

against Women’ (2004) UN Doc A/59/38 para 147; UN CEDAW Committee 
‘Concluding Comments of the Committee on the Elimination of Discrimination 
against Women: Mozambique’ (11 June 2007) UN Doc CEDAW/C/MOZ/
CO/2 para 21; CEDAW Committee Concluding Observations on the Fifth 
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importance of resocialisation to effect such change in a positive manner 
and to realise the rights of women to a positive cultural context. Indeed, 
it is this fluidity that uniquely places culture in a position to regularly 
assess the appropriateness of practices and behaviours in relation to 
international norms. The existence of the right of women to contribute 
to the formulation of cultural policies, as discussed in section 4 below, 
underscores this fluidity. In this regard, the CEDAW Committee 
highlights the importance of eliminating culturally based justifications 
for rights violations in several concluding observations to state reports. 
For instance, in its Concluding Observations to Belgium, the CEDAW 
Committee commends the state for implementing legislation combating 
violence committed ‘in the name of culture, customs, religion, tradition 
or so-called ‘honour’, including genital mutilation’.54 It recommends 
to the state that perpetrators of GBV in the name of culture, customs, 
religion, tradition or so-called ‘honour’ are adequately prosecuted and 
punished.55 Furthermore, it recommends that the state 

raise awareness among religious leaders, target communities, legal and health 
professionals and the general public about the criminal nature of acts of gender-
based violence against women committed in the name of so-called ‘honour’ and 
that religious and customary rules, as well as notions of so-called ‘honour’, cannot 
be invoked to justify such acts.56

Several points are noteworthy in this regard. The first is that while this 
Concluding Observation does not speak directly to the fluidity of culture, 
the fact that the CEDAW Committee refers to socio-cultural norms and 
standards as justifications for rights violations and the necessity of the 
state in ensuring that such cultural relativism is prosecuted and punished 
implies not only that the culture on which such harms are based must be 
modified to reflect the equal humanity of women but also that culture 
is capable of change. Second, the CEDAW Committee underscores 
the necessity of resocialisation in specific groupings as well as in the 
generality of the population for the purposes of making the necessary 

Periodic Report of Madagascar (7 November 2008) UN Doc CEDAW/C/
MDG/CO/5 (2008) para 17.

54	 UN Committee on the Elimination of Discrimination against Women ‘Concluding 
Observations on the Eighth Periodic Report of Belgium’ (1 November 2022) UN 
Doc CEDAW/BEL/CO/8 para 4(e).

55	 CEDAW Committee Concluding Observations Belgium (n 54) para 30(a).
56	 CEDAW Committee Concluding Observations Belgium (n 54) para 30(c).
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modifications to existing cultural norms that permit discriminatory 
treatment. This, again, implies fluidity while also underscoring the crucial 
role that resocialisation plays in facilitating cultural change. Third, the 
CEDAW Committee emphasises that cultural relativism may under no 
circumstance act as justification for the violation of women’s rights. The 
CEDAW Committee, therefore, highlights that cultural change is not 
only possible but necessary and mandated by law.

Similarly, in its Concluding Observations to Georgia, the CEDAW 
Committee recommends that the state combat child marriage by 
‘addressing its root causes’.57 These root causes include socio-cultural 
norms underlying such practices. The CEDAW Committee, therefore, 
implies the implementation of resocialisation to utilise the fluid nature of 
culture and modify the cultural norms legitimising child marriage. In its 
Concluding Observations to Honduras, the CEDAW Committee notes 
the culture of impunity that exists in the justice system, undermining 
the rights of women to access to justice.58 In this regard, it recommends 
the implementation of resocialisation to ‘eliminate gender bias and 
stereotyping and on gender-sensitive investigation and interrogation 
methods’.59 Furthermore, in the context of rural and indigenous women, 
the CEDAW Committee recommends that the state prevent, address, 
sanction and eradicate GBV, including ‘cultural violence’.60 This, 
too, implies resocialisation and the necessity of modifying harmful 
cultural frameworks legitimising violations of rights. The Concluding 
Observations to Mauritania similarly notes the prevalence of harmful 
practices based on cultural dictates, such as FGM.61 In this regard, it 
recommends resocialisation and the elimination of ‘underlying cultural 
justifications’.62

57	 UN Committee on the Elimination of Discrimination against Women Concluding 
Observations on the Sixth Periodic Report of Georgia (2 March 2023) UN Doc 
CEDAW/C/GEO/CO/6 para 44(a).

58	 UN Committee on the Elimination of Discrimination against Women Concluding 
Observations on the Ninth Periodic Report of Honduras (1 November 2022) UN 
Doc CEDAW/C/HND/CO/9 para 14.

59	 CEDAW Committee Concluding Observations Honduras (n 58) para 15(c).
60	 CEDAW Committee Concluding Observations Honduras (n 58) para 43(b).
61	 UN Committee on the Elimination of Discrimination against Women Concluding 

Observations on the Fourth Periodic Report of Mauritania (2 March 2023) UN 
Doc CEDAW/C/MRT/CO/4 para 20.

62	 CEDAW Committee Concluding Observations Mauritania (n 61) para 21(a).
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While the CEDAW Committee highlights the problematic nature of 
cultural justifications for discriminatory practices of an egregious nature, 
for instance, child marriage and FGM, the same is true of culturally based 
practices considered as ‘lesser infringements’. Based on the above, it is 
clear that within the framework of international law, culturally derived 
justifications for discrimination against women, regardless of nature, 
are not protected in law. Thus, the right of women to positive cultural 
contexts, while not as explicit as article 17 of the Maputo Protocol, is 
clearly provided for and protected in international law. Resocialisation 
facilitates the necessary cultural shifts that move away from harmful 
cultural dictates to those that recognise the equal humanity of women 
and which similarly value women’s contributions to positive cultural 
development. In working towards the elimination of all forms of 
discrimination against women, the CEDAW Committee, as noted in 
the above examples, confirms the necessity of resocialisation as a means 
to such elimination. 

4	 The African regional human rights framework

4.1		  Concepts and definitions

The African Charter serves as the point of departure for the analysis of 
culture and the rights of women on the continent in this chapter. Article 
17(2) of the African Charter provides for the freedom of every individual 
to ‘take part in the cultural life of his community’. Furthermore, article 
17(3) mandates that ‘[t]he promotion and protection of morals and 
traditional values recognized by the community shall be the duty of 
the State’. Article 22 further protects cultural rights by providing that 
‘[a]ll peoples’ shall have the right to their economic, social and cultural 
development with due regard to their freedom and identity and in the 
equal enjoyment of the common heritage of mankind’ while article 
29(7) refers to the individual duty to 

preserve and strengthen positive African cultural values in his relations with other 
members of the society, in the spirit of tolerance, dialogue and consultation and, 
in general, to contribute to the promotion of the moral well being of society.

The above provisions frame culture in positive terms. Culture is 
conceived of as something worthy of protection by individuals and the 
state, but only insofar as they contribute to the well-being of society. 
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Discrimination against women does not contribute to the well-being of 
society. Indeed, the African Commission has emphasised that the ‘right 
to culture protects positive African values consistent with international 
human rights standards and implies an obligation on the State to ensure 
the eradication of harmful traditional practices that negatively affect 
human rights’.63 This underscores the necessity of eliminating the cultural 
elements undermining rights and replacing them with those that give rise 
to positive cultural contexts. Similarly, it emphasises the importance of 
positive cultural contexts generally.

As is the norm, rights and freedoms may be limited in certain 
circumstances. Article 27(2) of the African Charter provides for such 
limitation by highlighting that ‘[t]he rights and freedoms of each 
individual shall be exercised with due regard to the rights of others, 
collective security, morality and common interest’. This gives further 
credence to the notion that cultural rights are protected only insofar as 
they exhibit positive traits and do not infringe on the rights of others, 
women included. By implication, this limitation protects the rights of 
women to positive cultural contexts where harmful cultural norms and 
practices dominate. Resocialisation plays a crucial role in modifying 
those cultural norms and practices that serve as barriers to rights and 
replacing them with cultural norms and practices that respect rights. 

Article 17 of the Maputo Protocol provides:
1.	 Women shall have the right to live in a positive cultural context and to 

participate at all levels in the determination of cultural policies.
2.	 State Parties shall take all appropriate measures to enhance the participation of 

women in the formulation of cultural policies at all levels.

In contrast to international law, article 17 of the Maputo Protocol clearly 
provides for the rights of women to a positive cultural context. This 
explicit reference underscores the importance of modifying harmful 
cultural norms and behaviours underpinning gendered discrimination in 
an effort to bring about positive cultural contexts within which women 
can operate. This right arguably counters cultural relativism and entitles 
women to environments positive in nature, regardless of what those 
cultures are. The implication, therefore, is cultural change recognising 

63	 African Commission on Human and Peoples’ Rights Principles and Guidelines on 
the Implementation of Economic, Social and Cultural Rights in the African Charter 
on Human and Peoples’ Rights (2011) para 75.
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the rights of women to contexts free from socio-cultural norms, 
stereotypes, biases and other harmful conceptions and practices relating 
to women. This provision, therefore, mandates the implementation of 
resocialisation to achieve this end.

The realisation of the right to positive cultural contexts, as noted 
above, has broader implications for the other rights and freedoms 
contained in the Maputo Protocol. Where cultural contexts are modified 
through resocialisation to exhibit positive traits, the denial of other 
substantive rights no longer rests on cultural bases. Indeed, much of the 
discrimination women face is founded on cultural norms. The realisation 
of article 17 through resocialisation eliminates those bases, paving the 
way for the recognition of women as equal in every aspect of societal 
functioning. As Ssenyonjo highlights, this right is ‘intrinsically linked to, 
and is dependent on the enjoyment of, other human rights’.64 Ssenyonjo 
notes further that article 17 ‘seeks to encourage the active contribution 
of all members of society to the progress of society as a whole’.65 Thus, 
those cultural contexts that threaten the right to education, for example, 
because the girl child is culturally expected to be married at a young age, 
must be modified to eliminate entirely the discourse and practice of child 
marriage and to allow girls the freedom to continue with their education. 

Similarly, the cultural contexts that entrench stereotypes dictating 
how a woman ought to behave in instances of sexual and GBV, for 
example, must also be eliminated to give effect to women’s rights to 
access to justice free from such stereotyped conceptions. The elimination 
of the underlying cultural determinants of gendered discrimination must 
take place through resocialisation. As Mahmoudi and Rudman note, 
‘appeals to cultural rights as justification for discrimination are untenable 
given that the right to culture protects positive practices and the rights 
of individuals to choose whether and if they want to participate in such 
cultures’.66 Conversely, where violations of other substantive rights occur, 
a violation of the right to a positive cultural context is also violated. For 
instance, where child marriage occurs in violation of article 6(b) of the 
Maputo Protocol, the creation of a new, harmful cultural context within 

64	 M Ssenyonjo ‘Culture and the human rights of women in Africa: Between light 
and shadow’ (2007) 51 Journal of African Law 39, 52.

65	 Ssenyonjo (n 64) 52.
66	 Mahmoudi & Rudman (n 11) 12.
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which the child finds herself (the marriage) triggers state responsibility 
for the violation of her right to a positive cultural context over and 
above an article 6(b) violation. Where states fail to actively promote 
peace education through curricula and social communication in order 
to eradicate elements in traditional and cultural beliefs, practices and 
stereotypes which legitimise and exacerbate the persistence and tolerance 
of violence against women, as per article 4(2)(d) of the Maputo Protocol, 
it leaves the harmful socio-cultural norms contributing to violence intact, 
violating the right of women to a positive cultural context as well as the 
right contained in article 4(2)(d). Article 17, therefore, is intimately 
connected to other substantive rights in the Maputo Protocol.67

The second prong of article 17 involves the right of women to 
participate in the formulation of cultural policies. This recognises the 
intersectional nature of women’s identities by acknowledging the value 
of culture to women and the important contributions women make to 
their respective cultural contexts.68 Furthermore, it positions women as 
active participants in society rather than passive recipients of what men 
have for centuries assumed benefits women.69 Failure to include women 
in cultural creation has the potential to further marginalise women and 
inevitably results in the maintenance of harmful cultural contexts that 
legitimise gendered discrimination. Viewed through an intersectional 
lens, the value of other intersecting identities, such as culture, to the lived 
realities of women becomes that much more apparent. As Johnson notes, 
‘a positive cultural context is free of behaviour, attitudes, and practices 
that negatively affect the fundamental rights of women and girls and are 
contrary to international standards’.70 To achieve this end, resocialisation 
is required as mandated by article 2(2) of the Maputo Protocol and 
article 5 of CEDAW.

67	 A Johnson ‘Article 17: Right to a positive cultural context’ in A Rudman,  
CN Musembi & TM Makunya (eds) The Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa: A commentary (2023) 357, 
360. 

68	 In this regard it is important to note that the participation of women in culture 
creation ensures that the positive aspects of any given cultural contexts remain, 
guarding against cultural essentialism.

69	 J Geng ‘The Maputo Protocol and the reconciliation of gender and culture in 
Africa’ in SH Rimmer & K Off Research handbook on feminist engagement with 
international law (2019) 11. See also Ssenyonjo (n 64) 51.

70	 Johnson (n 67) 366.
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4.2	 State obligations

Generally speaking, the right to a positive cultural context responds 
to society’s over-reliance on socio-cultural norms as justification for 
violations of women’s rights. Similarly, it frames culture as a positive 
aspect of the lives of individuals, women included, and implicitly expects 
that women be viewed through an intersectional lens. The emancipatory 
potential of positive culture to women is, thus, underscored when women 
are afforded the right to participate in cultural creation. Such cultural 
contexts and the contribution of women to such must, however, be based 
on African values, as provided by the preamble of the Maputo Protocol, 
which includes equality, peace, freedom, dignity, justice, solidarity, and 
democracy.71 

Resocialisation operates as an obligation, right and remedy.72 
Resocialisation as an obligation includes the obligation to respect, 
fulfil and protect the rights of women as contained in international and 
African regional law.73 Specifically, the obligation to respect article 17 
of the Maputo Protocol requires that states refrain from promulgating 
laws, policies, practices and the like that prioritise cultural rights over the 
right of women to a positive cultural context. States are also obligated 
to refrain from entrenching harmful attitudes, assumptions, stereotypes, 
and other harmful norms that contribute either directly or indirectly 
to existing harmful cultural contexts or to the creation of new ones. 
Thus, ‘where the state refuses to uphold or enhance practices that have 
the potential to promote a positive cultural context for women but 
opts instead for rigid interpretations or applications that erode that 
potential, the state has failed to respect women’s right to live in a positive 
cultural context’.74 The obligation to respect includes ensuring that states 
refrain from preventing women from participating in the formulation 

71	 F Banda ‘Blazing a trail: The African Protocol on Women’s Rights comes into 
force’ (2006) 50 Journal of African Law 72, 75. See also the preamble to the 
Maputo Protocol.

72	 Mahmoudi & Rudman (n 11)
73	 UN Committee on the Elimination of Discrimination against Women (CEDAW 

Committee) General Recommendation 28: Core obligations of state parties 
under article 2 of the Convention on Discrimination against Women (2010) UN 
Doc CEDAW/C/GC/28 para 9. While this relates to the provisions of CEDAW, 
the principles are directly applicable to any of the provisions relating to the rights 
of women, in this case article 17 of the Maputo Protocol. 

74	 A Johnson (n 70) 367.
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of cultural policies. This includes performative inclusion that results in 
the erasure of women’s contributions to cultural policies. Indeed, the 
African Commission’s General Comment 28 notes in relation to state 
reporting obligations that states must ‘pay attention to the contribution 
made by women to the cultural life of their communities’.75 This prong of 
article 17 is significant given that culture has, as a result of socialisation 
processes in a largely patriarchal society, been developed by and for the 
benefit of men. 

The obligation to protect implicates the due diligence obligation on 
states to protect women from harms emanating from private actors. States 
may not, therefore, justify violations of article 17 on the basis of such 
violations occurring at the hands of non-state actors. This is of significance 
in instances of sexual and GBV, which often occur in the private sphere 
and which have, on that basis, been seen as a ‘private matter’. In fact, this 
is a good example of a negative cultural context created by non-state 
actors. Resocialisation measures must, therefore, target both state and 
non-state actors to ensure violations do not occur. Lastly, the obligation 
to fulfil requires that states implement steps, including temporary special 
measures, to realise both formal and substantive transformative gender 
equality.76 The obligation to fulfil necessarily implicates resocialisation 
as it is only through the modification of harmful socio-cultural norms 
through resocialisation that substantive transformative equality is 
possible.77 Thus, to give effect to the right of women to a positive cultural 
context, states must put in place resocialisation measures to disturb 
and modify the underlying determinants of gendered discrimination 
generally and violations of article 17 in particular.

Not only do states have an obligation to the realisation of article 17, but 
women also possess the right to positive cultural contexts possible through 
resocialisation. As noted above, where violations of other substantive 
rights occur, a violation of the right to a positive cultural context occurs 
in tandem. Thus, any invocation of violations of other substantive rights 

75	 General Comment 28 (n 3) para 32.
76	 General Recommendation 28 (n 73) para 9.
77	 It is important to note that while resocialisation is an essential, legally mandated 

tool to realising the rights of women to equality, the change that resocialisation 
seeks to bring about is neither easy nor instant. It is a long, ongoing process but one 
which must, nevertheless, be implemented to ensure alignment with international 
and African regional law obligations.
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against a state could also include a violation of article 17. This provision 
also, however, operates as an independent right. Finally, resocialisation 
as a remedy in the context of article 17 asks of adjudicatory fora, in its 
prayers for remedies, to enforce the right of women to a positive cultural 
context. This is done by such fora providing resocialisation remedies 
such as awareness-raising programmes, educational measures, the use of 
the media to cultivate alternative, human rights-affirming discourses and 
other resocialisation strategies that aim to instil the equal humanity of 
women.

4.3	 Practice

This section considers the practice of states in relation to article 
17 through state reports to the African Commission, the African 
Commission’s Concluding Observations in response to state reports, the 
African Court on Human and Peoples’ Rights, ECOWAS Court and 
domestic case law to demonstrate the manner in which this provision is 
engaged with on the continent.

States generally do not report adequately on this provision. Indeed, 
most states assess and report on this provision narrowly and predominantly 
on initiatives relating to the construction of cultural centres, libraries, 
museums and other cultural spaces and events,78 while others simply 
report that women have equal rights in cultural life without providing 
any details in this regard.79 As noted above, this provision is broader in 

78	 See, eg, Republic of Angola Sixth and Seventh Report on the Implementation 
of the African Charter on Human and Peoples’ Rights and Initial Report on the 
Protocol on the Rights of Women in Africa (2011–2016) ( January 2017) para 
102–110. See also, Gambia Combined Report on the African Charter (1994 and 
2018) and Initial Report under the Maputo Protocol (August 2018) 160 where 
the only reference it makes to article 17 is this: ‘Section 32 of the Constitution 
guarantees the right to culture in The Gambia. The Government has taken several 
measures to promote and preserve the cultural heritage of its people. The National 
Centre for Arts and Culture is tasked with, amongst others, the promotion and 
development of Gambian arts and culture’. See also, The Republic of Namibia 
Seventh Periodic Report (2015–2019) on the African Charter on Human and 
Peoples’ Rights and the Second Report under the Protocol to the African Charter 
on Human and Peoples’ Rights on the Rights of Women in Africa (2020) 125.

79	 Burkina Faso Periodic Report of Burkina Faso Within the Framework of the 
Implementation of Article 63 of the African Charter on Human and Peoples’ 
Rights ( January 2015) para 349. See also Lesotho Combined Second to Eighth 
Periodic Report Under the African Charter on Human and Peoples’ Rights and 
Initial Report under the Protocol to the African Charter on the Rights of Women 
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scope and includes socio-cultural norms, practices, attitudes, and the 
like normalising gendered discrimination. The Democratic Republic 
of Congo’s account of actions taken in pursuit of the realisation of this 
right, however, acknowledges the role that harmful socio-cultural norms 
play in undermining women’s rights in terms of article 17 and notes that 
‘Congolese culture does not encourage the promotion of women’.80 Such 
an account, while still incomplete, demonstrates a greater awareness of 
the right of women to a positive cultural context. Malawi, similarly, notes 
the influence of socio-cultural norms on article 17 rights, highlighting 
efforts made to enact legislation to enhance ‘positive cultural context[s] 
for women’.81 South Africa also provides a broader account of this right 
by noting the right of all to participate in cultural life guaranteed by the 
Constitution of the Republic of South Africa, 1996 (Constitution). 
It notes that ‘to ensure discriminatory and harmful cultural practices 
are not practised, the Constitution provides that anyone exercising 
his or her culture may not do so in a manner inconsistent with any 
provision of the Bill of Rights’.82 In this regard, it notes the legislative 
guarantees protecting the rights of women but does not stipulate how 

in Africa (April 2018) para 489 where its notes that ‘the Constitution provides 
that Lesotho shall endeavour to ensure that every citizen has an opportunity 
to freely participate in the cultural life of the community’. At para 489 is notes 
that the Gender and Development Policy of 2003 provides that positive aspects 
of the Sesotho culture shall be retained and used for protection of previously 
marginalised groups such as women. As a result, women and girls in Lesotho do 
not face any major barriers participate in the cultural life of their communities. At 
para 491 is notes that ‘[w]hile women have opportunity to share their creativity 
through artistic cultural items such as “mokorotlo” (Basotho hats), clay pots, 
tapestry, traditional dresses and others, sex–specific challenges hinder them from 
accessing specialized technical and entrepreneurial training as well as financial 
resources which would enable them to benefit fully from their participation in 
cultural activities’. 

80	 Democratic Republic of Congo Report to the African Commission on Human 
and Peoples’ Rights on the Implementation of the African Charter on Human 
and Peoples’ Rights From 2008 to 2015 (11th, 12th and 13th Periodic Reports) 
and of the Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women from 2005–2015 (Initial Report and 1st, 2nd and 3rd Periodic 
Reports) (2017) para 292.

81	 Republic of Malawi Report to the African Commission on Human and Peoples’ 
Rights on the Implementation of the African Charter on Human and Peoples’ 
Rights (1995–2013) and the Protocol to the African Commission on Human and 
Peoples’ Rights on the Rights of Women (2005–2013) (2015) para 225.

82	 Republic of South Africa Combined Second Periodic Report under the African 
Charter on Human and Peoples’ Rights and Initial Report under the Protocol to 
the African Charter on the Rights of Women in Africa 2003–2014 (2015) para 
481.
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these guarantees operate in practice and their implications on the lived 
reality of women. Like other state reports, it also emphasises efforts 
made to protect cultural heritage,83 to protect cultural and language 
communities,84 and to implement cultural events.85 Though broader in 
scope, it does not effectively report on its article 17 obligations. Lastly, 
Togo notes that ‘women’s cultural environment is much more threatened 
by gender stereotypes’.86 Notwithstanding, nothing more is reported, 
and the report redirects the reader to efforts made in terms of article 
4(2)(c) of the Maputo Protocol to combat stereotypes. It is unfortunate 
that the state does not engage with this provision in more depth beyond 
stereotypes to address broader socio-cultural norms violating women’s 
right to a positive cultural context.

The African Commission’s Concluding Observations to Burkina 
Faso87 is the only one that refers to article 17 in any depth. In reference to 
the ‘right to a favourable cultural environment’, the African Commission 
highlights the equal rights of women and men to ‘recreational activities, 
sports and all aspects of cultural life’.88 Unfortunately, the African 
Commission similarly misconstrues the obligations associated with 
article 17. The African Commission’s own engagement with this 
provision is, therefore, lacking in substance and misses an opportunity to 
guide the state on appropriately honouring this obligation.

At an adjudicatory level, the African Court in Association Pour Le 
Progrès et la Défense des droits des Femmes Maliennes (APDF) and the 
Institution for Human Rights and Development in Africa (IHRDA) v 
Mali (APDF)89 was tasked with determining whether a new Family Code 
aligned with Mali’s human rights commitments. Several provisions of 

83	 Combined Report of South Africa (2015) (n 82) para 490.
84	 Combined Report of South Africa (2015) (n 82) para 491.
85	 Combined Report of South Africa (2015) (n 82) para 486.
86	 State of Togo 6th, 7th and 8th Periodic Reports of the State of Togo on the 

Implementation of the African Charter on Human and Peoples’ Rights (August 
2017) 174.

87	 Concluding Observations and Recommendations on the Combined Periodic 
Report of Burkina Faso on the Implementation of the African Charter on Human 
and Peoples’ Rights 2011–2013, African Commission on Human and Peoples’ 
Rights, adopted at the 21st extraordinary session (23 February-4 March 2017).

88	 Concluding Observations and Recommendations on the Combined Periodic 
Report of Burkina Faso on the Implementation of the African Charter on Human 
and Peoples’ Rights (2011–2013), adopted at its 21st extra-ordinary session para 
49.

89	 APDF (n 43).
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the Family Code were said to violate the rights of women despite human 
rights guarantees to which Mali was bound. The state averred that to 
avoid social upheaval from religious communities it was obligated to 
maintain discriminatory laws to align them with religious beliefs.90 The 
state prioritised cultural rights, suggesting that ‘established rules must 
not eclipse social, cultural and religious realities’.91

While this case does not refer to article 17 of the Maputo Protocol, 
it is significant in this context for several reasons. The first is that it 
demonstrates a prioritisation by a state of cultural norms and practices 
over the rights of women. Second, the African Court found a violation 
of the two primary resocialisation provisions contained in CEDAW and 
the Maputo Protocol: article 5 of CEDAW and article 2(2) of the Maputo 
Protocol. This is significant in that it directly implicates resocialisation 
and the mandate on states to modify the underlying socio-cultural 
norms, biases, assumptions, and the like legitimising the enactment of 
the discriminatory code in question. The African Court, therefore, found 
that the Family Code violated resocialisation commitments. Third, the 
remedy the African Court provided for included the implementation 
of resocialisation in accordance with article 25 of the African Charter, 
which mandates states to ensure human rights, respect and awareness 
through education.92 Thus, while no allegation of a violation of the right 
of women to a positive cultural context was made, the negative cultural 
context that would arise as a result of the promulgation of a Family Code 
in violation of international and African regional law is evident. Article 
17 is, therefore, a core component of this case, even if not explicitly 
stated. Had reference been made to article 17, it is not inconceivable that 
the African Court would have found a violation of article 17 and that it 
would provide the same article 25 remedy to address the root causes of 

90	 APDF (n 43) para 64. Here the state notes that the opposition to this new Family 
Code resulted in ‘a huge threat of social disruption, disintegration of the nation 
and upsurge of violence, the consequence of which could have been detrimental 
to peace, harmonious living and social cohesion; that the mobilisation of religious 
forces attained such a level that no amount of resistance could contain it’.

91	 APDF (n 43) para 66.
92	 African Charter art 25, which provides: States parties to the present Charter shall 

have the duty to promote and ensure through teaching, education and publication, 
the respect of the rights and freedoms contained in the present Charter and to see 
to it that these freedoms and rights as well as corresponding obligations and duties 
are understood. See also Mahmoudi & Rudman (n 11) 19 for more on APDF.
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discrimination through education, thereby facilitating the realisation of 
positive cultural contexts. Resocialisation, therefore, plays a crucial role.

The ECOWAS Court provides further insight into how culture 
and the rights of women are engaged with, though without direct 
reference to article 17. In Hadijatou Mani Koraou v The Republic of 
Niger (Mani),93 the ECOWAS Court was faced with a matter involving 
slavery and gender discrimination, notably the practice of ‘Wahiya’, 
which involves the sale of young girls to older men. Similar to APDF, 
this case does not refer to article 17 of the Maputo Protocol. The facts, 
however, demonstrate an unwillingness on the part of the state to protect 
women against harmful cultural practices founded on the inferiority 
of women, implicitly prioritising culture over women’s rights and 
necessarily violating article 17 rights. The ECOWAS Court held that 
slavery did exist, confirming that ‘the defendant becomes responsible 
under international as well as national law for any form of human rights 
violations of the applicant founded on slavery because of its tolerance, 
passivity, inaction and abstention with regard to this practice’. This case, 
therefore, demonstrates the influence of harmful socio-cultural norms 
on the rights of women and the accompanying creation of negative 
cultural contexts as a result. While this case does not refer to article 17 
or any Maputo Protocol provision for that matter, it does demonstrate 
how the right of women to a positive cultural context implicitly arises. 
The ECOWAS Court, however, fell short of ordering the state to modify 
this harmful cultural practice in alignment with human rights standards, 
missing an opportunity to engage with resocialisation.

In Adama Vandi v State of Sierra Leone,94 the ECOWAS Court was 
faced with another case involving negative cultural contexts, though 
without direct reference to article 17. In this regard, it involved a secret 
society presided over by a masked man named the ‘Poro Devil’. This 
‘Poro Devil’ was known for its ‘ability’ to impact women’s fertility and 
for its ability to make women disappear when caught, ultimately creating 
a culture of fear surrounding its presence. It is this culture of fear that led 
to the rape of the applicant and to a general culture of rape and impunity. 

93	 Hadijatou Mani Koraou v The Republic of Niger ECW/CCJ/JUD/06/08 (2008) 
para 85.

94	 Adama Vandi v State of Sierra Leone ECW/CCJ/JUD/32/2022 (2022).
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The use of culture as a tool for rape implicates resocialisation and the 
right to a positive cultural context.

The Zimbabwean High Court decision of S v TB Chirembwe95 
directly refers to the right of women to a positive cultural context. Here, 
the court notes that ‘[r]ape is a form of gender-based violence that 
emanates from cultural attitudes towards women that permit the use of 
sex as an instrument of power and control’.96 As noted above regarding 
the broader implications of article 17 on other substantive rights, this 
case highlights how cultural norms impact the prevalence of violence 
against women.

5	 Conclusion

Women’s rights are regularly overlooked in favour of cultural rights. This 
chapter demonstrates the unique and crucial role that article 17 plays in 
tempering cultural relativism as it relates to women’s rights. The presence 
of this provision acknowledges the dominating role that cultural norms 
play in undermining the rights of women. 

Patriarchal oppression will continue to exert itself over women until 
such time as the dominating narratives, practices, beliefs, assumptions, 
and stereotypes – the dominant cultural norms – are modified to reflect 
the equal humanity of women. Indeed, this chapter underscores the 
importance of understanding the value of positive culture to the lives 
of women by viewing the rights of women through an intersectional 
lens. The substantive transformative potential of article 17, as well as 
the accompanying necessity for resocialisation as per article 2(2) of the 
Maputo Protocol is, therefore, underscored throughout this chapter.

Culture, as an umbrella term, is employed throughout to encapsulate 
all assumptions, biases, stereotypes and practices present globally, 
mindful that culture does not present itself in select pockets of society 
only. It also includes those harms perpetrated against women in the name 
of religion and freedom of speech. When viewing the harms meted out to 
women in the name of culture, it is important that those emanating from 
the West – normalised cultural practices, which often escape scrutiny 
and which are considered ‘lesser infringements’ – remain part of the 

95	 [2015] ZWHHC 162 (15 February 2015).
96	 Chirembwe (n 95) 6.
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narrative of what constitutes harmful cultural practices, assumptions and 
stereotypes. Failing to consider all cultural norms risks overlooking those 
that often deny women their freedom and autonomy, while entrenching 
a false narrative that only traditional harms of a more egregious nature 
are subject to resocialisation.

Article 5 of CEDAW and article 2(2) of the Maputo Protocol, as 
noted above, anchor resocialisation in international and African regional 
law. Resocialisation is, therefore, legislatively mandated and operates 
as an obligation, right and remedy. Thus, state parties are obligated to 
modify harmful socio-cultural norms and practices underpinning gender 
discrimination in whatever manner it manifests. Similarly, women have 
a right to resocialisation, and where cases come before adjudicatory 
bodies, resocialisation as a remedy surfaces. 

In addition to these provisions, several other provisions in the 
Maputo Protocol mandate resocialisation, including article 17. The 
ability for negative cultural contexts to change towards positive cultural 
contexts is contingent upon resocialisation. CEDAW, the ICCPR and 
the ICESCR provide the point of departure insofar as international 
protections of cultural rights and women’s rights are concerned. The 
rights of individuals to culture are protected in international law and 
often are an important part of the lives of women. Thus, viewing women 
through an intersectional lens, one that recognises that often intersecting 
forms of discrimination exist allows for a broader understanding and 
appreciation of culture as it pertains to women. However, as noted, 
generally, rights are limited, and international law similarly protects the 
rights of women against cultural relativism. Thus, while no explicit right 
to a positive cultural context exists in international law as it does in the 
Maputo Protocol, this research has demonstrated that women’s right to a 
positive cultural context is, indeed, protected in international law.

The Maputo Protocol’s provisions are progressive in nature and hold 
immense potential for the realisation of women’s rights on the continent. 
The inclusion of article 17 is but one example of the importance afforded 
women’s rights. To give effect to article 17 and other provisions of 
the Maputo Protocol, however, requires resocialisation. The goal of 
resocialisation is to effect change to the underlying causes of gendered 
discrimination. By addressing harmful socio-cultural norms, including 
harmful practices in the name of religion and harmful speech through 
resocialisation, the equal nature of women becomes the norm, 
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facilitating societal engagement with women free from discrimination. 
Resocialisation plays a crucial role in the realisation of all substantive 
rights, article 17 included. Furthermore, since resocialisation operates as 
an obligation, right and remedy, as noted above, women can assert their 
rights to a positive cultural context through resocialisation and pray 
for resocialisation as a remedy in fulfilment of their rights to a positive 
cultural context.

Lastly, this research has demonstrated that while article 17 exists as a 
guard against cultural relativism, a complete understanding of its scope 
and potential for substantive transformative equality has yet to be fully 
understood by states and the African regional mechanisms. Similarly, the 
role that resocialisation plays in giving effect to article 17 is overlooked. 
As demonstrated by state reports, concluding observations and case law, 
much scope exists for improvement in this regard. The right of women 
to a positive cultural context demands resocialisation, and it is only when 
resocialisation measures are implemented that the realisation of this and 
other rights, as well as the substantive transformative potential of the 
Maputo Protocol, becomes visible.
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Abstract

Arguments of ‘un-African’ and non-legal recognition of sexual 
minority rights have been used to deny observer status to organisations 
advocating for sexual orientation and gender identity (SOGI) rights 
by the African Commission on Human and Peoples’ Rights (African 
Commission). Audiences before the African Commission provide a 
crucial platform for organisations to advocate for niche rights, especially 
for the most vulnerable in society. This stance has stark implications 
for advocacy for the rights of lesbian, bisexual, transgender, intersex, 
queer, questioning, and asexual women (LBTIQ+ or diverse women), 
particularly in a regional context that is in a perpetual struggle to 
address homophobia, transphobia, and violence and discrimination 
against women. The denial of observer status for organisations 
advocating for the rights of sexual minorities presents another hurdle 
in the institutional barriers faced by women human rights defenders 
and diverse women in engaging with the African Commission. This 
article unpacks the justifications advanced by the African Commission 
and assesses them against the mandate of the African Commission, 
relevant jurisprudence, and the normative human rights framework 
set by the African Charter on Human and People’s Rights, the Protocol 
to The African Charter on Human and Peoples’ Rights on The Rights 
of Women in Africa, and soft law instruments on the protection of 
sexual minorities. The article argues that despite the tension between 
the African Commission’s gradual jurisprudential and normative 
protection of the rights of sexual minorities and the refusal to grant 
observer status to sexual minority organisations, the Commission still 
holds considerable potential to advance the rights of sexual and gender 
minorities generally and LBTIQ+ women specifically.

Keywords: African Commission, observer status, sexual minorities, 
discrimination and women’s rights

1	 Introduction

An assessment of the attitudes, approaches and normative frameworks 
on sexual orientation and gender identity (SOGI) by the African 
Commission on Human and Peoples’ Rights (African Commission) 
depicts a trend of inconsistency. African continent human rights 
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defenders (HRDs) working on SOGI issues generally, as well as niche 
issues affecting lesbian, bisexual, transgender, intersex, queer, questioning, 
and asexual women (LBTIQ+ or diverse women) particularly on the 
African continent, are uncertain about the potential of the African 
Commission as an avenue to protect and promote the rights of sexual 
minorities in Africa. 

On the one hand, the past decade or so has witnessed a gradual 
recognition of the need for normative protection of the lesbian, gay, 
bisexual, transgender, queer, and intersex (LGBTQI+) community 
under the African human rights systems. This has primarily happened 
under the ambit of the African Commission, more so than any other 
body of the African human rights system.1 Soft laws have largely shaped 
this protective framework, most notable of which are the Resolution on 
the Protection against Violence and Other Human Rights Violations 
against Persons on the basis of their real or imputed Sexual Orientation 
or Gender Identity (Resolution 275),2 and the Resolution on the 
Promotion and Protection of the Rights of Intersex Persons in Africa 
(Intersex Resolution).3 These resolutions seek to address human rights 
violations and abuses experienced by sexual minorities and enjoin states 
to undertake their duties to respect, protect, promote and fulfil the 
rights of this vulnerable minority group. Reference to the provisions of 
Resolution 275 in activity reports, concluding observations, guidelines, 
and principles developed by the African Commission enlivens the 
substance of these resolutions and enhances the contextualised discourse 
and advocacy of SOGI rights in Africa.4 This provides a springboard to 
further dissect diverse women’s experiences and protect their rights.

In light of this normative advancement, the dissonance that emerges 
from the African Commission’s reluctance to grant observer status 
to organisations that work on SOGI rights is sharply defined and has 

1	 AMSHeR & Synergía ‘Application of Resolution 275 by the African Commission 
on Human and People’s Rights: A six-year assessment’, September 2022,  
https://resolution275.org/wp-content/uploads/2022/09/Report-2020.pdf 
(accessed 18 August 2024).

2	 Resolution on Protection against Violence and other Human Rights Violations 
against Persons on the basis of their real or imputed Sexual Orientation or Gender 
Identity ACHPR/Res.275(LV)2014.

3	 Resolution on the Promotion and Protection of the Rights of Intersex Persons in 
Africa ACHPR/Res.552 (LXXIV)2023.

4	 AMSHeR & Synergía (n 1) 30.
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drawn criticism from civil society and other quarters.5 In 2022, the 
Commission rejected the applications for observer status of Alternative 
Côte d’Ivoire, Human Rights First Rwanda, and Synergía – Initiatives 
for Human Rights on the basis that ‘sexual orientation is not an expressly 
recognised right or freedom under the African Charter, and contrary 
to the virtues of African values, as envisaged by the African Charter’.6 
The grounds for rejection read similar to the flawed 2010 justification 
for rejecting the application for observer status by the Coalition for 
African Lesbians (CAL) because the organisation did not promote or 
protect any of the rights in the African Charter.7 The perplexing events 
that unfolded saw the Commission accept CAL’s 2015 application 
after sustained advocacy by Civil Society Organisations (CSOs), delay 
in formally listing this status until 2018, and then, shortly thereafter, 
succumb to political pressure from the Executive Council of the African 
Union (AU), that had been building since 2015, and reverse its decision 
to grant CAL observer status.8 

Critics have pointed out the incongruity between the decision by 
the African Commission and its own human rights jurisprudence and 
normative standards.9 The reversal in the gains made towards regional 

5	 AU Watch and others ‘African Commission’s rejection of observer status 
applications by three human rights organizations threatens its ability to 
discharge its mandate to promote and protect human rights for all’ (2023) 
https://www.chr.up.ac.za/images/researchunits/sogie/documents/English_-_
JOINT_STATEMENT_ON_DECISION_OF_ACHPR_AT_THE_73RD_
SESSION_OF_ACHPR.pdf (accessed 19 August 2023).

6	 African Commission on Human and Peoples’ Rights Final Communiqué of 
the 73rd Ordinary Session of the African Commission on Human and Peoples’ 
Rights 20 October – 9 November 2022, Banjul, The Gambia https://achpr.
au.int/index.php/en/news/final-communiques/2022-11-18/final-communique-
73rd-ordinary-session (accessed 11 December 2024); African Commission on 
Human and Peoples’ Rights 52nd and 53rd Combined Activity Reports https://
achpr.au.int/index.php/en/documents/2023-06-08/52nd-and-53rd-combined-
activity-reports (accessed 19 August 2024).

7	 IJRC ‘African Commission bows to political pressure, withdraws NGO’s observer 
status’ https://ijrcenter.org/2018/08/28/achpr-strips-the-coalition-of-african-
lesbians-of-its-observer-status/ (accessed 19 August 2024).

8	 IJRC (n 7). Also see F Viljoen & A Sogunro ‘The promotion and protection 
of sexual and gender minorities under the African regional human rights 
system’ in AR Ziegler, ML Fremuth & BE Hernández-Truyol (eds) The Oxford 
handbook of LGBTI law (2024); LM Mute ‘Sexual minorities and African human 
rights mechanisms: reflections on contexts and considerations for addressing 
discrimination’ (2023) 7 African Human Rights Yearbook 203-204.

9	 AU Watch & others (n 5); Mute (n 8) 204-205; A Rudman ‘The protection 
against discrimination based on sexual orientation under the African human rights 
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protection of the rights of a minority group that struggles to exist in a 
context perverse with discrimination, criminalisation and stigmatisation 
of sexual orientation is disappointing. The intersecting challenges of 
women who identify as LBTIQ+ women and/or advocate for LBTIQ+ 
rights as women human rights defenders (WHRDs) are exacerbated 
when the opportunities for participation, expression, and association 
at the national and regional level are obstructed. However, to pre-empt 
throwing out the baby with the bath water, recent developments should 
not dissuade advocates from engaging with the African Commission. 
Rather, this provides a crucial opportunity for CSOs and WHRDs to 
reflect on approaches to interacting with the African Commission on 
the rights of sexual minorities and better support the Commission in 
fulfilling its mandate under the African Charter on Human and Peoples’ 
Rights (African Charter).

In exploring the feasibility of the African Commission as an 
appropriate avenue for the advocacy of LBTIQ+ rights, this chapter 
is divided into eight sections. Section one is the introduction. Section 
two challenges the myth of un-Africanism and non-recognition of 
sexual minority rights as advanced by the African Commission. Section 
three discusses the situation of sexual minorities in Africa to justify the 
recognition and protection of lesbian, gay, bisexual, transgender, intersex, 
queer, asexual and other sexually or gender diverse (LGBTIQ+) rights in 
the African human rights system. Section four charts the evolution of 
the perspectives, approaches, and normative frameworks for LGBTIQ+ 
rights in the African Commission to assess its potential as a promotional, 
protective and advocacy platform for diverse women. Section 5 zeros in 
on the Protocol to the African Charter on Human and Peoples’ Rights 
on the Rights of Women in Africa (Maputo Protocol) as a basis for 
protecting the rights of diverse women. Sections six and seven discuss 
the appropriate forum for interpreting the Maputo Protocol and how to 
overcome challenges of access. Section 8 presents the conclusions of the 
analysis undertaken in sections 2-7.

system’ (2015) 15 African Human Rights Law Journal 23; Viljoen & Sogunro  
(n 8) 15-16.
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2	 Debunking the myth of un-Africanism and non-recognition of 
sexual rights in Africa

The African Commission reasoned the rejection of the applications for 
observer status on the non-recognition of sexual orientation as a right or 
freedom under the African Charter and its contradiction with African 
values as envisaged in the African Charter. The below section assesses 
the veracity of these justifications while situating the place of LBTIQ+ 
rights in the African human rights system. 

2.1	 Non-recognition of sexual minority rights

It is uncontested that the African Charter does not expressly mention 
sexual rights. In retrospect, the protection of sexual minorities did not 
feature as an underlying drive for the adoption of a foundational human 
rights framework in 1986 since the continent was grappling with the 
ravages of corruption and bad governance, dictatorships and authoritarian 
rule that took priority.10 In the broader scheme of international human 
rights, the absence of sexual rights is not unique. These rights are not 
expressly mentioned in other seminal instruments such as the United 
Nations’ (UN) Universal Declaration of Human Rights (Universal 
Declaration) or the International Covenant on Civil and Political Rights 
(ICCPR). Similarly, at the regional level, the European Convention on 
Human Rights, the American Declaration on Human Rights and the 
American Convention on Human Rights (American Convention) are 
silent on sexual rights. However, as Jjuuko and Rudman have argued, 
this has not prevented the human rights bodies charged with protecting 
and promoting the rights under these instruments from interpreting the 
provisions in light of the evolving nature of human rights and developing 
normative instruments that realise the rights of sexual minorities.11 

According to Viljoen, the African Charter, like other international 
instruments, is a living document crafted to adapt to future 
developments.12 As such, its interpretation should reflect the evolving 

10	 A Jjuuko ‘The protection and promotion of LGBTI rights in the African regional 
human rights system: Opportunities and challenges’ in S Namwase & A Jjuuko 
(eds) Protecting the human rights of sexual minorities in contemporary Africa (2017) 
271.

11	 Jjuuko (n 10) 284-292 and Rudman (n 9) 25-27.
12	 F Viljoen International human rights law in Africa (2012) 267.
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social, economic, and political realities that impact human rights. 
Jjuuko argues that African human rights instruments have already 
proven to be progressive and adaptive in light of developments in the 
socio-political and economic milieu.13 Instruments such as the Maputo 
Protocol, the African Charter on the Rights and Welfare of the Child 
(African Children’s Charter) and the Protocol to the African Charter on 
Human and Peoples’ Rights on the Establishment of the African Court 
on Human and Peoples’ Rights (African Court Protocol) all emerged 
to address existing gaps in protecting group rights and to reinforce the 
protection of human rights. It is, therefore, feasible that the system can 
adapt to recognise and protect the rights of sexual minorities.14

By virtue of their humanity, sexual minorities are guaranteed the 
rights contained in the African Charter. The universality, indivisibility 
and inseparability of human rights is an indisputable underlying 
principle of international law.15 In itself, the parlance of the African 
Charter is universalist as it guarantees human rights to ‘every individual’ 
and ‘every human’, extending the rights therein to everyone, including 
sexual minorities. Accordingly, sexual minorities, including LBTIQ+ 
women, have equal claim to the rights in the African Charter. 

Precedence exists of the African Commission adopting innovative 
approaches to interpret the Charter towards the redress of human 
rights violations that exceed the literal interpretation of the African 
Charter’s provisions.16 As two examples, in the Centre for Minority 
Rights Development (Kenya) on behalf of the Endorois Welfare Council v 
Kenya case,17 the Commission made a finding for indigenous rights as 
well as the right to shelter and food in the Social and Economic Rights 
Action Centre (SERAC) v Nigeria case.18 This occurred despite the fact 
that these rights are not expressly articulated in the African Charter. By 
determining that these rights are implied within the African Charter, the 

13	 Jjuuko (n 10) 292.
14	 As above.
15	 Preamble Universal Declaration & Vienna Declaration and Programme of Action 

para 5 https://www.ohchr.org/en/instruments-mechanisms/instruments/vienna-
declaration-and-programme-action (accessed 19 August 2024).

16	 Jjuuko (n 10) 271.
17	 (2009) AHRLR 75 (ACHPR 2009).
18	 (2001) AHRLR 60 (ACHPR 2001).
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Commission expanded the protective bounds of the instrument.19 What 
is more, the adoption of Resolution 275 by the African Commission 
recognised that SOGI persons are entitled to the equal enjoyment of 
human rights and protection from human rights violations and abuses. 
For that reason, the potential of extending the purview of these rights to 
sexual minorities presents itself.

2.2	 The un-African myth

Regarding the second contentious reason, there has been a growing field 
of research debunking the argument that homosexuality is un-African or 
contradictory to African values as proffered by the African Commission.20 
Studies have pointed to evidence of homosexuality in traditional African 
societies, albeit hidden as opposed to openly displayed or claimed as an 
identity.21 Msibi writes that: 

[T]he rejection of homosexuality in Africa represents something deeper than a 
simple rejection of Western imposition. It is a rejection of the visible, political, 
and personified “gay” identity, allowing people to live “out” lives: an identity that 
troubles the pretense of heteronormativity.22

Although lacking a sexual component, woman-to-woman marriages 
that were organised for procreation purposes to ensure the continuation 
of lineages for women with reproductive challenges were more openly 
practised and recognised in African societies.23 Some authors have 
countered that what is un-African is homophobia and the criminalisation 

19	 R Murray & F Vijoen ‘Towards non-discrimination on the basis of sexual 
orientation: The normative basis and procedural possibilities before the African 
Commission on Human and Peoples’ Rights and the African Union’ (2007) 29 
Human Rights Quarterly 89-90.

20	 B Dlamini ‘Homosexuality in the African context’ (2006) 20d Agenda 128-136; 
BS Pincheon ‘An ethnography of silences: Race, (homo)sexualities, and a discourse 
of Africa’ (2000) 43 African Studies Review 39; ER Moberly Homosexuality:  
A new Christian ethic (1983); M Epprecht Hungochani: The history of a dissident 
sexuality in Southern Africa (2004); SO Murray & W Roscoe Boy-wives and female 
husbands: Studies in African homosexualities (1998) and WN Eskridge Jr ‘A history 
of same-sex marriage’ (1993) 79 Virginia Law Review 1419.

21	 As above.
22	 T Msibi ‘The lies we have been told: On (homo) sexuality in Africa’ (2011) 58 

Africa Today 69.
23	 RJ Cadigan ‘Woman-to-woman marriage: Practices and benefits in Sub-Saharan 

Africa’ (1998) 29 Journal of Comparative Family Studies 89-98.
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of homosexuality.24 These were Western imports introduced by 
colonialists through punitive laws and Christian teachings. The role of 
conservative religious beliefs, particularly within Christianity and Islam, 
features prominently as a driver of homophobia in Africa.25 

3	 The situation of sexual minorities in Africa: Finding the place 
of LBTIQ+ rights in the African human rights system

Political leaders in Africa have derogatively trumpeted Afrocentric 
and religious arguments to justify punishment, discrimination and 
stigmatisation of sexual minorities.26 Scholars have also reflected on 
the exploitation of homophobia for political expediency and to deflect 
public discontent and anger from bad governance, corruption, cost of 
living, and human rights violations in countries such as Uganda, Nigeria, 
and Zimbabwe.27 As of 2024, at least 33 African countries have punitive 
laws criminalising consensual same-sex relationships, the highest number 
worldwide.28 Extreme punishments such as the death penalty (Nigeria, 
Mauritania, and Somalia) and life imprisonment (Uganda, Sudan, 
Tanzania, Sierra Leone, and Zambia) depict the heavy-handed approach 

24	 Jjuko (n 10) 264-265; K Ward ‘Religious institutions and actors and religious 
attitudes to homosexual rights: South Africa and Uganda’ in C Lennox & M Waites 
(eds) Human rights, sexual orientation and gender identity in the Commonwealth: 
Struggles for decriminalization and change (2013); Murray & Roscoe (n 20) and  
O Phillips ‘Constituting the global gay: Issues of individual subjectivity and 
sexuality in Southern Africa, in D Herman & C Stychin (eds) Sexuality in the 
legal arena (2000) 17.

25	 AV Klinken & E Chitando ‘Introduction: Public religion, homophobia and the 
politics of homosexuality in Africa’ in AV Klinken & E Chitando (eds) Public 
religion and the politics of homosexuality in Africa (2016) 1-16 and A Ojilere 
‘Discrimination on grounds of sexual orientation and gender identity: The limits 
of human rights in Africa’ (2022) Journal of Homosexuality 1-25.

26	 R Schäfer & E Range The political use of homophobia: Human rights and persecution 
of LGBTI activists in Africa (2014) 1 https://library.fes.de/pdf-files/iez/10610.
pdf (accessed 18 August 2024).

27	 A Sogunro ‘An analysis of political homophobia, elitism and social exclusion in 
the colonial origins of anti-gay laws in Nigeria’ (2022) 22 African Human Rights 
Law Journal 493-519; Schäfer & Range (n 26) and T Moyo ‘Sexuality as a tool to 
gain political power: An introspection of Zimbabwean elections of 2013’ (2020) 
18 African Identities 421-434. 

28	 Human Dignity Trust ‘Map of countries that criminalise LGBT people’ https://
www.humandignitytrust.org/lgbt-the-law/map-of-criminalisation/ (accessed  
18 August 2023).
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adopted by some African governments to curtail the rights of minorities 
in the name of morality.29 

In 2023, Uganda passed the Anti-Homosexuality Act, 2023, arguably 
the most draconian law yet, that not only criminalises consensual 
same-sex conduct but also the promotion of homosexuality.30 Nigeria’s 
Same-Sex Marriage (Prohibition) Act, 2013 prohibits the registration 
of LGBT organisations and prescribes a ten-year imprisonment term 
on anyone who ‘registers, operates or participates in gay clubs, societies 
and organisation’ or ‘supports’ the activities of such organisations.31 In 
February 2024, Ghana’s Parliament passed the Promotion of Proper 
Human Sexual Rights and Ghanaian Family Values Bill that, in addition 
to criminalising same-sex conduct and LGBTQI+ identities, outlaws 
SOGI advocacy and imposes reporting duties on the public against 
SOGI persons.32 

An emerging trend in state-perpetuated lawfare against sexual 
minority rights in countries such as Uganda, Nigeria and Ghana is 
not only the proscription of consensual same-sex conduct but also 
advocacy for SOGI rights. The implications on public sensitisation and 
education on sexual minority rights are severe, given the prevalence 
of myths, misconceptions and ignorance that have perpetuated 
homophobia in Africa. Further, it offends the importance of human 
rights advocacy, which has historically been a source of norm creation. 
Social mobilisation movements against tyranny and injustice during the 
second half of the 20th century gave the impetus for the recognition of 
the rights of disadvantaged, vulnerable and minority groups, including 
sexual minorities.33 Advocacy by SOGI rights advocates has been crucial 
to confronting injustices, human rights violations, and abuses against 
the community. Jjuuko and others identify social advocacy, strategic 
litigation and legislative and policy reform as prominent strategies for 

29	 As above.
30	 See secs 11 and 14.
31	 Secs 4(1), 5(2) and 5(3).
32	 See, Promotion of Proper Human Sexual Rights and Ghanaian Famil Values 

Bill, 2021 https://www.parliament.gh/epanel/docs/bills/Promotion%20of%20
Proper%20Human%20Sexual%20Rights%20and%20Ghanaian%20Family%20
Values%20Bill,%202021.pdf (accessed 2 June 2024).

33	 S Marks ‘Human rights: A brief introduction’ (2014) Working Paper Harvard 
School of Public Health 4.
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championing SOGI rights in Africa.34 Therefore, banning advocacy 
for SOGI rights is not only an affront to the foundations of human 
rights but seals a key avenue for affirming and protecting the rights of 
SOGI persons in Africa. Progressive jurisprudence in countries such 
as Botswana,35 Eswatini,36 and Kenya37 declaring the refusal to register 
LGBTIQ+ organisations as unconstitutional is further testament to the 
vanguard role of strategic litigation and advocacy in the fight for SOGI 
rights.

The penchant for criminalising conduct is another vestige of 
colonialism that persists to date as an approach to regulating individual 
and public conduct.38 There are no records of penal institutions or 
imprisonment sanctions in pre-colonial Africa.39 Evidently, structural 
decolonisation did not transform the cultural, social and political 
influences of colonialism.40 Extant approaches to criminology and 
punishment in many African countries are still deeply rooted in 
coloniality. This is seen in the imposition of harsh, disproportionate 
sanctions for criminal conduct. Although homosexuality was not 
openly displayed in pre-colonial Africa, where it was discovered, some 
communities would subject the person to cleansing rituals as opposed to 
punishment.41 While the science is still out on whether homosexuality is 
a matter of nature or nurture,42 it is unnecessary and inappropriate in a 
democratic society to criminalise sexual orientation, defined as a person’s 
‘capacity for profound emotional, affectional and sexual attraction to, 

34	 A Jjuuko and others ‘Conclusion: The kaleidoscope of queer lawfare in Africa’ in  
A Jjuuko, S Gloppen, A Msosa & Frans Viljoen (eds) Queer lawfare in Africa: Legal 
strategies in contexts of LGBTIQ+ criminalisation and politicisation (2022) 438.

35	 Attorney General of Botswana v Thuto Rammoge [2016] CACGB-128-14.
36	 Melusi Simelane v Minister for Commerce and Industry [2023] Civil Case No 34 of 

2022.
37	 NGOs Co-ordination Board v EG; Katiba Institute (Amicus Curiae) (Petition 16 of 

2019) [2023] KESC 17 (KLR).
38	 M Brown Penal power and colonial rule (2014) and W Clifford An introduction to 

African criminology (1974) 186.
39	 D Branch ‘Imprisonment and colonialism in Kenya, c.1930-1952: Escaping the 

carceral archipelago’ (2005) 38 The International Journal of African Historical 
Studies 239-265.

40	 A Aliverti, H Carvalho & M Sozzo ‘Decolonizing the criminal question’ (2021) 
23 Punishment & Society 297-316.

41	 Jjuko (n 10) 264.
42	 A Rinaldi ‘I was born this way’ (2022) 23 EMBO Reports https://www.ncbi. 

nlm.nih.gov/pmc/articles/PMC9171406/pdf/EMBR-23-e55290.pdf (accessed 
19 August 2023).



124     Chapter 4

and intimate and sexual relations with, individuals of a different gender 
or the same gender or more than one gender’.43 

When examined through the prism of the overall state of human 
rights and freedoms in Africa, research studies have revealed that non-
governmental organisations (NGOs) are increasingly operating in a 
shrinking civic space.44 Freedom of association and assembly, freedom 
of expression and public participation are under assault, contributing 
to the decline of democracy. HRDs working on issues such as women’s 
rights and sexual minority rights are particularly vulnerable to human 
rights violations and abuses that are legitimised by restrictive laws.45 
Few countries, including South Africa, Angola, and Botswana, 
foster an enabling legislative environment for registering LGBTQ+ 
organisations.46 

The proscription of same-sex conduct has legitimised state-sponsored 
violence against sexual minorities and increased public intolerance 
towards the community.47 Members of the LGBTIQ+ community 
experience death threats, humiliation, assault, rape and sexual assault, 

43	 Introduction and preamble The Yogyakarta Principles on the Application 
of International Human Rights Law in Relation to Sexual Orientation and 
Gender Identity, Augustus 2016, http://yogyakartaprinciples.org/wp-content/
uploads/2016/08/principles_en.pdf (accessed 19 August 2024). Also see The 
Yogyakarta Principles Plus 10 Additional Principles and State Obligations 
on the Application of International Human Rights Law in Relation to Sexual 
Orientation, Gender Identity, Gender Expression and Sex Characteristics to 
Complement the Yogyakarta Principles http://yogyakartaprinciples.org/wp-
content/uploads/2017/11/A5_yogyakartaWEB-2.pdf (accessed 19 August 2024).

44	 CIVICUS ‘People power under attack 2021’ (2022) https://findings2021.
monitor.civicus.org/africa.html (accessed 19 August 2024); Freedom House 
‘Freedom in the world 2023’, March 2023, https://freedomhouse.org/sites/
default/files/2023-03/FIW_World_2023_DigtalPDF.pdf (accessed 19 August 
2024); ICNL ‘Civic freedom monitor’ https://www.icnl.org/resources/civic-
freedom-monitor (accessed 19 August 2024) and Pan-African Human Rights 
Defenders Network ‘State of African Human Rights Defenders 2016’ (2017) 
https://africandefenders.org/wp-content/uploads/2018/12/StateofHRD2016 
EnglishFinal-2.pdf (accessed 19 August 2024).

45	 OHCHR ‘Ending violence and other human rights violations based on sexual 
orientation and gender identity: A joint dialogue of the African Commission 
on Human and Peoples’ Rights, Inter-American Commission on Human Rights 
and United Nations’ 18 https://www.ohchr.org/sites/default/files/Documents/
Issues/Discrimination/Ending violence_ACHPR_IACHR_UN_SOGI_
dialogue_EN.pdf (accessed 19 August 2024). 

46	 G Reid ‘Progress and setbacks on LGBT rights in Africa — An overview of the last 
year’ HRW 22 June 2022 https://www.hrw.org/news/2022/06/22/progress-and-
setbacks-lgbt-rights-africa-overview-last-year (accessed 19 August 2024).

47	 Schäfer & Range (n 26) 1.
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arbitrary arrest and detention, harassment, and forced medical 
examinations due to their sexual choices. 48 The UN has stated that this 
may constitute torture or other cruel, inhuman or degrading treatment 
or punishment in situations where a state actor is involved.49 Under 
international law, torture or cruel, inhuman or degrading treatment or 
punishment and the right to recognition everywhere as a person before 
the law are regarded as peremptory norms in which no derogation is 
permitted.50 

For LBTQ+ women, intersecting vulnerabilities emerge from their 
identity as women and diverse women. Gendered violence manifests in 
conversation therapy, including corrective rape, forced marriages, female 
genital mutilation (FGM), forcible impregnation, and acid attacks.51 
Corrective rape is defined as ‘the use of rape against women because of 
their real or alleged homosexuality supposedly in order to “cure” them 
of this sexual orientation’.52 In South Africa, research has illuminated 
the vulnerability of lesbians living in townships as well as vocal and 
highly visible lesbians to what is commonly referred to as corrective 
rape.53 Other documented cases in Kenya, Malawi, and Nigeria unveil 
the need for a wider examination of a form of sexual violence that may 
be prevalent or under-reported due to social stigma and victimisation.54 

48	 Human Rights Council ‘Report of the Independent Expert on protection against 
violence and discrimination based on sexual orientation and gender identity’,  
11 May 2018, UN Doc A/HRC/38/43 para 28 and Human Rights Council 
‘Report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, Juan E. Méndez’, 11 February 2013, UN Doc 
A/HRC/22/53.

49	 As above
50	 ICCPR art 4.
51	 Report of the Independent Expert on protection against violence and 

discrimination (n 48) para 45.
52	 Section 3.2 of the African Commission on Human and Peoples’ Rights Guidelines 

on Combating Sexual Violence and its Consequences in Africa adopted during 
its 60th ordinary session held in Niamey, Niger from 8-22 May 2017 (Niamey 
Guidelines).

53	 JA Nel & M Judge ‘Exploring homophobic victimisation in Gauteng, South 
Africa: Issues, impacts and responses’ (2008) 21 Acta Criminologica 23-24; Msibi 
(n 22) 61 and P Strudwick ‘Crisis in South Africa: The shocking practice of 
‘corrective rape’ – aimed at ‘curing’ lesbians’ Independent 4 January 2014 https://
www.independent.co.uk/news/world/africa/crisis-in-south-africa-the-shocking-
practice-of-corrective-rape-aimed-at-curing-lesbians-9033224.html (accessed  
19 August 2024).

54	 HRW ‘“This is why we became activists”: Violence against lesbian, bisexual, and 
queer women and non-binary people’ (14 February 2023) https://www.hrw.
org/report/2023/02/14/why-we-became-activists/violence-against-lesbian-
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As Victor Madrigal-Borloz, the UN Independent Expert on protection 
against violence and discrimination based on sexual orientation and 
gender identity, noted misogyny, patriarchy, and gender inequalities 
drive violence against lesbian and bisexual women.55 

Corrective rape and other conversion therapies as forms of sexual 
violence are also intricately linked with homophobic tendencies since 
LBTQ+ women threaten conventional gender roles and behaviours.56 
Female WHRDs may also be vulnerable to corrective rape due to 
imputed SOGI characteristics by the nature of their advocacy work.57 
The prevalence of corrective rape and social intolerance towards 
lesbians and the broader LGBTIQ+ community in South Africa is 
reflective of the inadequacy of strong legal frameworks in the absence of 
broader and sustained public sensitisation and education for enhanced 
societal tolerance. South Africa was the first country to prohibit unfair 
discrimination on the basis of sexual orientation in the Constitution of 
the Republic of South Africa Act 200 of 1993 (‘interim Constitution 
of South Africa’) and the Constitution of the Republic of South Africa, 
1996 (‘Constitution of South Africa’), respectively,58 and has since 
reinforced the protection of minority rights in its legislative framework.59 

Societal and state-sanctioned discrimination of sexual minorities 
also has implications on access to health. Research has underscored that 
homophobia impedes efforts to address the scourge of HIV/AIDs that 
is prevalent in the African continent.60 Men who have sex with men are 
particularly vulnerable.61 Anecdotal evidence of discrimination within 
health facilities and from health practitioners has revealed the negative 
experiences of sexual minorities in health setups that dissuade them from 

bisexual-and-queer-women-and-non#_ftn179 (accessed 19 August 2024) 
and OutRight ‘Harmful treatment: The global reach of so-called conversion 
therapy’ (2019) https://outrightinternational.org/sites/default/files/2022-09/
ConversionFINAL_Web_0.pdf (accessed 19 August 2024).

55	 Report of the Independent Expert on protection against violence and 
discrimination (n 54) para 45.

56	 As above.
57	 OHCHR (n 51) para 18.
58	 Section 8(2) of the interim Constitution and sec 9 of the final Constitution.
59	 See for example the Civil Union Act 17 2006.
60	 OHCHR (n 51) para 20.
61	 T Lane & Others ‘High HIV prevalence among men who have sex with men in 

Soweto, South Africa: Results from the Soweto Men’s study’ (2011) 15 AIDS and 
Behavior 626-634.
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seeking health services.62 Reported incidents include denial of medical 
services, verbal abuse and public humiliation. 63 State-sanctioned, 
unnecessary and forced invasive procedures such as anal examinations 
and virginity examinations have been conducted by both health 
professionals and police officers as a precursor to homosexuality charges 
and prosecution.64 In response to this, courts such as the Kenyan Court 
of Appeal in COI v Chief Magistrate Ukunda Law Courts declared that 
forced anal examinations on suspected gay men was unconstitutional 
and a violation of the rights to privacy, human dignity, and freedom from 
torture and degrading treatment.65 Health professionals have also been 
complicit in forced hormone therapy and genital normalising surgeries 
that have led to lasting physical and mental health implications.66 

Forms of violence and discrimination experienced by sexual minorities 
generally and LBTQ+ women specifically are, therefore, complex and 
multi-faceted.67 The violations and abuses offend human rights and 
fundamental freedoms in the African Charter, including the right to life, 
equality and freedom from discrimination, physical integrity, torture 
and cruel, inhuman and degrading treatment, and dignity. In arguing for 
the respect of the right to dignity for sexual minorities, Songuro writes: 

[H]uman dignity is not just a consequence of human rights, to be ascribed only 
where rights have been recognised by the state. Instead, human dignity has been 
conceived both as a claim against the state for the protection of individuals 
even where no specific rights have been legally recognised, and as an underlying 
principle in the protection and promotion of existing rights.68

62	 Report of the Independent Expert on protection against violence and 
discrimination (n 48) paras 29 and 47.

63	 Report of the Independent Expert on protection against violence and 
discrimination (n 48) para 76 and Human Rights Council ‘Discriminatory 
laws and practices and acts of violence against individuals based on their sexual 
orientation and gender identity’, 17 November 2011, UN Doc A/HRC/19/41.

64	 Report of the Independent Expert on protection against violence and 
discrimination (n 48) paras 29 and 47.

65	 Para 27 [2018] Court of Appeal at Mombasa Civil Appeal 56 of 2016 http://
kenyalaw.org/caselaw/cases/view/171200/ (accessed 2 June 2024).

66	 Human Rights Council ‘Report of the Special Rapporteur on the right of 
everyone to the enjoyment of the highest attainable standard of physical and 
mental health (right to health and criminalization of same-sex conduct and sexual 
orientation, sex work and HIV transmission)’ UN Doc A/HRC/14/20 para 23 
and Discriminatory laws and practices (n 58) para 56.

67	 Report of the Independent Expert on protection against violence and 
discrimination (n 48) paras 26-28.

68	 A Songuro ‘Dignity for the queer African: How the right to dignity in international 
human rights law imposes obligations on all states to protect sexual minorities’ 
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The right to dignity has been affirmed by the jurisprudence of the 
African Commission and is linked with the right to live a full and normal 
life.69 Authors such as Steinmann have argued that it is an absolute right 
and should not be subject to limitations.70 Murray and Viljoen have also 
argued that the experiences of sexual minorities constitute violations of 
the right to privacy and can be implied in the context of the African 
Charter, given the close link with dignity and personal integrity rights.71 
While the right to privacy is not articulated in the African Charter, 
offshoots of the Charter, including article 10 of the African Children’s 
Charter and principle 40 of the Declaration of Principles on Freedom 
of Expression and Access to Information in Africa, enunciate the right 
to privacy. Further, in the South African case National Coalition of Gay 
and Lesbian Equality v The Minister of Justice, the Constitutional Court 
stated that the criminalisation of consensual sexual acts between adults 
was a violation of the rights to privacy and dignity.72 

Morality is a favoured justification for the limitation of the rights of 
sexual minorities. The general limitations clause under article 27(2) of 
the African Charter requires that individuals exercise their rights and 
freedoms with due regard to the rights of others, collective security, 
morality and common interest. Article 17 of the African Charter 
mandates states to promote and protect recognised morals and traditional 
values but fails to provide guiding principles that ensure equality and 
non-discrimination. International law is cognisant of the potential of 
overreach in the margin of appreciation given to states in prescribing 
the bounds of morality. It, therefore, requires that states be guided by 
the principles of universality of human rights and non-discrimination 
rather than the dictates of a single tradition.73 International law has 
further elaborated on the limitations of rights and established a three-
part test: provided by law; serve a legitimate aim (protection of the 
rights of others, public order, health and morals, and national security); 

(2022) Southern African Public Law 18.
69	 Purohit v the Gambia (2003) AHRLR (ACHPR 2003); Modise v Botswana 

(2000) AHRLR 30 (ACHPR 2000).
70	 R Steinmann ‘The core meaning of human dignity’ (2016) Potchefstroom Electronic 

Law Journal 1.
71	 Murray & Viljoen (n 19) 89-90.
72	 1999 (1) SA 6 (CC).
73	 Human Rights Committee, General Comment 34, Article 19: Freedoms of 

opinion and expression, 12 September 2011, UN Doc CCPR/C/GC/34 para 30.
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and necessity and proportionality in a democratic society.74 Importantly, 
the morality of the majority cannot be the basis for the obfuscation of 
the rights of minorities. In Legal Resources Foundation v Zambia, the 
African Commission stated that:

[T]he Charter cannot be used to justify violations of sections of it. The Charter 
must be interpreted holistically and all clauses must reinforce each other. The 
purpose or effect of any limitation must also be examined, as the limitation of 
the right cannot be used to subvert rights already enjoyed. Justification, therefore, 
cannot be derived solely from popular will, as such cannot be used to limit the 
responsibilities of State Parties in terms of the Charter.75

Also noteworthy is the African Charter’s deviation from international 
law tradition by introducing the language of duties. Article 29 calls 
for, among other things, the preservation and strengthening of 
positive African cultural values in the spirit of tolerance, dialogue and 
consultation towards enhanced moral well-being of the society. Arguably, 
the elements of cultural positivity, tolerance, and meaningful dialogue 
and consultation have been missing in the approaches to sexual minority 
rights, especially at the state level.

In light of this milieu, the decision of the African Commission, 
a custodian of the protection and promotion of human rights in the 
African Charter, to deny observer status to LGBTIQ+ organisations 
implicitly sanctions the continued violations of the right to freedom of 
association and assembly, public participation, and expression of sexual 
minority groups and HRDs at the state level. The pushback against the 
visibility of and efforts to recognise sexual minorities and combat human 
rights violations is exacerbated when they are denied access to avenues 
for expression and participation. The decision further reverses the gains 
made by the African Commission in extending the Charter protections 
to sexual minorities. It also weakens the recommendations to states to 
respect, protect and fulfil the rights of sexual minorities.

74	 ICCPR arts 12, 14, 18, 19, 21 & 22. Also see General Comment 34 (n 73).
75	 (2001) AHRLR 84 (ACHPR 2001) 70.
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4	 The evolution of perspectives, approaches and normative 
frameworks for LGBTIQ+ rights in the African Commission

The African Commission derives its protective and promotional 
mandate from article 45 of the African Charter. As part of its 
promotional mandate, the Commission shall cooperate with African 
and international institutions working on human rights.76 Towards 
this end, at least 477 NGOs had gained observer status before the 
Commission in 2023.77 The public sessions of the Commission are 
also widely attended by NGOs (with or without observer status) and 
HRDs. Further, pursuant to its promotional mandate, the Commission 
develops rules and principles on human rights, such as Resolution 275 
and the Intersex Resolution, to guide governments in the development 
of national legislation. Pundits have hailed the adoption of Resolution 
275 in 2014 as a watershed moment in the normative development of 
sexual minority rights in Africa.78 It followed strategic CSO engagement 
with the Commission from back in 2006 on sexual minority rights.79 
Although a soft law instrument with no autonomous binding force, 
resolutions and other soft law instruments are crucial for articulating 
state obligations and implementing the promotional and protective 
mandate of the Commission.80 Further, it is a laudable norm-setting 
move by the Commission that contrasts with state resistance to affirming 
sexual minority rights in Africa.81

The gradual reception to situating the discourse of sexual minority 
rights in the African human rights system has been more visible within 

76	 African Charter art 41(1).
77	 NGOs with observer status: https://web.archive.org/web/20180115201505/

http:/www.achpr.org/network/ngo/by-name/ (accessed 20 August 2024).
78	 AMSHer & Synergía (n 1) and Centre for Human Rights ‘The Centre for 

Human Rights launches Resolution 275 Guidelines at the 63rd session of the 
African Commission on Human and Peoples’ Rights’ https://www.chr.up.ac.
za/news-archive/2018/1018-the-centre-for-human-rights-launches-resolution-
275-guidelines-at-the-63rd-session-of-the-african-commission-on-human-and-
peoples-rights (accessed 20 August 2024).

79	 S Ndashe ‘Seeking the protection of LGBTI rights at the African Commission on 
Human and Peoples’ Rights’ (2015) Feminist Africa 17.

80	 Viljoen (n 12) 379-380.
81	 BD Nibogora ‘Advancing the rights of sexual and gender minorities under the 

African Charter on Human and Peoples’ Rights: The journey to Resolution 275’ 
in E Durojaye, G Mirugi-Mukundi & C Ngwena (eds) Advancing sexual and 
reproductive health and rights in Africa (2021) 182.
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the African Commission. Initially, this emerged from questions posed to 
state parties on the treatment of sexual minorities within their territories 
during state reporting procedures at the Commission and in the 
observations and recommendations in the concluding observations on 
the state reports.82 Article 62 of the African Charter tasks state parties to 
report on legislative and other measures that give effect to the rights and 
freedoms recognised and guaranteed in the African Charter. Given the 
penchant of states to highlight positive developments only or primarily, 
the Commission has increasingly relied on NGOs with observer status to 
complement state reports by submitting shadow or parallel reports that 
provide a more holistic picture of the national state of human rights.83 
This collaboration facilitates more constructive dialogue during the state 
reporting process. The plight of sexual minorities in Africa, therefore, 
made an appearance on the African Commission’s agenda through 
statements by NGOs, shadow reports, and engagement and lobbying 
with receptive commissioners.84 

In the concluding observations on the state reports submitted 
by Cameroon (2006 and 2013), Liberia (2015), Nigeria (2015), 
South Africa (2016), Sierra Leone (2016), and Namibia (2017), the 
Commission raised concern about the intolerance, discrimination, 
stigmatisation, criminalisation, and harassment including judicial 
harassment towards members of the LGBT community as well as 
HRDs working on issues of sexual orientation.85 In doing so, the African 
Commission drew inspiration from the principle of universality of 
human rights, pointing to the right to equality and freedom from 
discrimination, the right to life and physical integrity, and the right to 
health, which rights are articulated under articles 2, 3, 4, and 16 of the 
African Charter.86 Post-2014, the Commission has linked the lawfare 
against sexual minorities with increased incidences of human rights 
violations and abuses against sexual minorities and HRDs in calling 

82	 AMSHer & Synergía (n 1) and Ndashe (n 79).
83	 African Commission on Human and Peoples’ RightsResolution on the 

Cooperation between the African Commission on Human and Peoples’ 
Rights and NGOs having Observer Status with the Commission ACHPR/
Res.30(XXIV)98.

84	 Ndashe (n 86).
85	 AMSHer & Synergía (n 1) 34-37.
86	 As above.
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for the decriminalisation of such laws.87 Countries such as Nigeria, 
Liberia and Sierra Leone have been called to consider Resolution 275 
in their treatment of sexual minorities.88 States such as Gabon, which 
decriminalised same-sex relations, and Sudan, which repealed the death 
penalty for the offence of homosexuality, received commendations from 
the African Commission.89 Also noteworthy is the evolving lexicon by 
the African Commission with reference to sexual minority rights by 
considering the niche challenges and vulnerabilities of the different 
categories of sexual minorities.90

The import of Resolution 275 in providing a normative reference for 
the recognition of the protection of the rights of sexual minorities cannot 
be downplayed. This Resolution appreciates the universality of human 
rights as articulated in the African Charter and links it to the protection 
of the rights of sexual minorities. It refers to article 2 of the African 
Charter prohibiting discrimination on various grounds, including sex 
and other status; article 3 on equality before the law; and articles 4 
and 5 on the respect of the right to life and personal integrity and the 
prohibition against torture. In Toonen v Australia, the Human Rights 
Council interpreted sex to also include sexual orientation.91 Murray and 
Viljoen have argued along similar lines, noting that the adoption of the 
African Charter preceded terms such as gender and sexual orientation.92 
Therefore, ‘sex’, as a prohibited ground of discrimination, should naturally 
extend to sexual orientation93 and analogous concepts, including gender 
identity, gender expression and sex characteristics.94 

Further, the open-ended wording of article 2 that includes ‘other 
status’ allows for the expansion of prohibited grounds of discrimination 
in line with contemporary needs. The African Court has affirmed this 
view in The African Court in African Commission on Human and Peoples’ 

87	 As above.
88	 As above.
89	 Combined 48th and 49th Activity Reports of the African Commission on Human 

and Peoples’ Rights 23-24 https://achpr.au.int/index.php/en/documents/2021-
04-21/48th-and-49th-activity-reports-combined (accessed 19 August 2024).

90	 AMSHer & Synergía (n 1) 36.
91	 Para 8.7 UN Doc CCPR/C/50/D/488/1992 (1994).
92	 Murray & Viljoen (n 19) 88-89.
93	 Murray & Viljoen (n 19) 91-92.
94	 AMSHer & Synergía (n 1) 11.
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Rights v Kenya.95 Additionally, in the case of,96 the African Commission 
interpreted article 2 of the Zimbabwe Human Rights NGO Forum v 
Zimbabwe Charter on prohibited grounds of discrimination broadly to 
incorporate sexual minorities. The Commission stated obiter:

Together with equality before the law and equal protection of the law, the 
principle of non-discrimination provided under Article 2 of the Charter provides 
the foundation for the enjoyment of all human rights … The aim of this principle 
is to ensure equality of treatment for individuals irrespective of nationality, sex, 
racial or ethnic origin, political opinion, religion or belief, disability, age or sexual 
orientation.97

In noting the acts of violence experienced by SOGI persons, Resolution 
275 refers to ‘corrective’ rape in addition to ‘physical assaults, torture, 
murder, arbitrary arrests, detentions, extra-judicial killings and 
executions, forced disappearances, extortion and blackmail’. The African 
Commission can draw inspiration from its UN counterpart and research 
the prevalence of such sexual violence against LBTQ+ women in Africa, 
reinforce protective frameworks, and proffer state recommendations. 
Some of the Guidelines and General Comments developed by the 
Commission make specific mention of sex, sexual orientation, and 
gender identity as prohibited grounds for discrimination, as well as 
calling for the protection of vulnerable groups.98 The 2011 Principles and 
Guidelines on the Implementation of Economic, Social and Cultural 
Rights in the African Charter includes sexual minorities under the 
definition of vulnerable and disadvantaged groups. Other instruments 
include the 2015 Guidelines on the Conditions of Arrest, Police 
Custody and Pre-Trial Detention in Africa,99 Guidelines for the Policing 
of Assemblies by Law Enforcement Officials in Africa,100 Guidelines 

95	 (merits) (2017) 2 AfCLR 9 para 138.
96	 (2006) AHRLR 128 (ACHPR 2006).
97	 Para 169.
98	 Para 1(e) https://archives.au.int/handle/123456789/2063 (accessed 20 August 

2023).
99	 Section 30 of the Guidelines on the Conditions of Arrest, Police Custody and 

Pre-trial Detention in Africa adopted at the 55th ordinary session of the African 
Commission on Human and Peoples’ Rights, held from 28 April to 12 May 2014 
in Luanda, Angola.

100	 See preamble and 7.2.8. Guidelines for the Policing of Assemblies by Law 
Enforcement Officials in Africa https://achpr.au.int/en/soft-law/guidelines-
policing-assemblies-law-enforcement-officials-africa (accessed 20 August 2023).
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on Freedom of Association and Assembly in Africa101 and Principles 
on the Declassification and Decriminalization of Petty Offences in 
Africa.102 Moreover, the Guidelines on Combating Sexual Violence 
and its Consequences in Africa,103 not only lists sexual orientation as a 
prohibited ground of discrimination,104 but its section 7 obligates states 
to:

[T]ake necessary measures to prevent all forms of sexual violence and its 
consequences, particularly by eliminating the root causes of that violence, 
including sexist and homophobic discrimination, patriarchal preconceptions 
and stereotypes about women and girls, and/or preconceptions and stereotypes 
based on gender identity, real or perceived sexual orientation, and/or certain 
preconceptions of masculinity and virility, irrespective of their source. 

General Comment 4 on the African Charter: The Right to Redress for 
Victims of Torture and Other Cruel, Inhuman or Degrading Punishment 
or Treatment specifically calls on states to address sexual and gender-
based violence against LGBTI persons.105 Noteworthy, Resolution 376 
on the Situation of Human Rights Defenders in Africa, 2017, is relevant 
for WHRDs working on sexual orientation, gender identity, gender 
expression and sex characteristics (SOGIESC) issues.106 The Resolution 
calls on states to develop legislation to recognise and protect WHRDs 
and those working on SOGI issues and health and HIV/AIDS and 
reproductive health, as well as their colleagues and friends.

Beyond the promotional mandate, the Commission exercises its 
protective mandate through the communication procedure.107 Both state 
and non-state actors have the right to submit communications before 
the Commission alleging violation of the provisions of the Charter. 
Communications must meet the admissibility requirements enunciated 

101	 Section 80 https://ishr.ch/sites/default/files/documents/guidelines_on_foaa-_
english.pdf (accessed 20 August 2023).

102	 Part 1 https://acjr.org.za/resource-centre/decriminalisation-of-petty-offences-
web.pdf/@@download/file/Decriminalisation%20of%20petty%20offences%20
web.pdf (accessed 20 August 2023).

103	 Guidelines on Combating Sexual Violence and its Consequences in Africa 
(Niamey Guidelines), adopted during the 60th ordinary session of the African 
Commission held in Niamey, Niger from 8 to 22 May 2017.

104	 Niamey Guidelines (n 103) sec 4.
105	 Para 59 https://ihrda.uwazi.io/api/files/15097933383701sovg69v4xh8dgjftdc9 

jm7vi.pdf (accessed 20 August 2023).
106	 Resolution on the Situation of Human Rights Defenders in Africa ACHPR/

Res.376(LX)2017.
107	 African Charter secs 47-59.
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under article 56, which include compatibility with the African Charter 
and exhaustion of local remedies. 

As of June 2024, the Commission has not exercised its protective 
mandate with regard to the rights of sexual minorities. While there was 
an opportunity to do so in William Courson v Zimbabwe, the applicant 
retracted the case before it was determined.108 Given that this occurred in 
the mid-90s, it was ill-timed and had not followed proper consultation. 
It may have resulted in an unfavourable precedence on SOGI rights.109 

However, progress has been made to advance the human rights 
agenda of sexual minorities within the African context since then. It 
is yet to be seen whether complainants will make use of the African 
Commission or any other body of the African human rights system to 
specifically determine human rights issues affecting sexual minorities. 
Such a matter was tabled before the East African Court of Justice (EACJ) 
in 2014 following the passage of Uganda’s Anti-Homosexuality Act, 
2014.110 The case was, however, never determined on its merits because 
the Constitutional Court of Uganda nullified the legislation. There is 
speculation that the opportunity will arise again with the passage of 
the 2023 Act. The weight of such jurisprudence cannot be ignored as 
it has implications on state action. For example, in the Kenyan case 
Eric Gitari v Non-Governmental Organisations Co-ordination Board,111 
the petitioners and the High Court relied on the jurisprudence of the 
African Commission, the African Court, and the UN Human Rights 
Council in affirming the right to association for LGBT organisations.

5	 Relevance of the Maputo Protocol to LBTIQ+ rights 
protection and advocacy 

The Maputo Protocol was borne out of the inadequacy of the African 
Charter and the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) to transform the lives of 
African women by addressing the unique human rights violations and 

108	 (2000) AHRLR 335 (ACHPR 1995).
109	 GALZ ‘Courson complaint’ https://galz.org/courson-complaint/ (accessed  

20 August 2024).
110	 Human Rights Awareness and Promotion Forum (HRAPF) v Attorney General of 

Uganda and the Secretariat of the Joint United Nations Programme on HIV/AIDS 
(UNAIDS), Reference 6 of 2014.

111	 [2015] eKLR (24 April 2015).
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abuses and gender inequalities experienced by African women.112 As 
of June 2024, 44 of the 55 African countries have ratified the Maputo 
Protocol.113 On the part of the African Charter, other than article 18, 
which requires states to eliminate discrimination against women and 
protect the rights of women and children as stipulated by international 
law, it is silent on the rights of women. Scholars have criticised 
the placement of the right under the family provision, reinforcing 
stereotypical traditional perceptions that view the place and utility of 
women in the context of the family.114 Historically, the private sphere 
of the family was a contested space where women have experienced and 
continue to experience most abuses.115 Further, the linking of women 
and children reinforces the infantilisation of women.116 Article 17 also 
enjoins the state to promote and protect morals and traditional values 
without providing guidance on the substance of these values. Historically, 
ambiguous African values were the vehicle for continued discrimination 
and subjugation of women.117 This scenario has evolved to perpetrate 
and perpetuate hostility towards LBTIQ+ women. While CEDAW, 
on the other hand, was a bellwether in articulating the specific rights of 
women and tasking states to eliminate discrimination against women, it 

112	 F Banda ‘Blazing a trail: The African Protocol on Women’s Rights comes into 
force (2006) 50 Journal of African Law 72; S Omondi, E Waweru & D Srinivasan 
‘Breathing life into Maputo Protocol: Jurisprudence on the rights of women and 
girls in Africa’ (2018) https://d3n8a8pro7vhmx.cloudfront.net/equalitynow/
pages/817/attachments/original/1543482389/Breathing_Life_into_Maputo_
Protocol_Case_Digest-Jurisprudence_on_the_Rights_of_Women__and_Girls_
in_Africa.pdf ?1543482389 (accessed 20 August 2024); Centre for Reproductive 
Rights ‘The Protocol on the Rights of Women in Africa: An instrument for 
advancing reproductive and sexual rights’ Briefing Paper (2006) 3.

113	 Status list: https://au.int/sites/default/files/treaties/37077-sl-PROTOCOL_
TO_THE_AFRICAN_CHARTER_ON_HUMAN_AND_PEOPLES_
RIGHTS_ON_THE_RIGHTS_OF_WOMEN_IN_AFRICA.pdf (accessed  
2 June 2024).

114	 K Stefiszyn & A Prezanti The impact of the Protocol on the Rights of Women in 
Africa on violence against women in six selected Southern African countries: An 
advocacy tool (2009) 2.

115	 C Chinkin ‘Gender inequality and human rights law’ in A Hurrell & N Woods 
(eds) Inequality, globalisation and world politics (1999) 105.

116	 N Kabira ‘Monitoring compliance of African women’s human rights commitments’ 
(2021) De Jure Law Journal 459.

117	 Banda (n 112) 75.
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lacked certain context relevance to the unique challenges experienced by 
African women.118 A gap that was cured by the Maputo Protocol. 

The Maputo Protocol broadly defines women as persons of the 
female gender, including girls. From the onset, the Protocol departs from 
the biological definition of women on the basis of sex, allowing for the 
inclusion of diverse women, such as transgender women, within the 
definition of woman.119 The Protocol proceeds to reference the concept 
of gender in other rights, including the elimination of discrimination 
against women,120 access to justice and equality before the law,121 right 
to sustainable development,122 and right to education.123 However, 
Snyman and Rudman flag a conceptual confusion in the Protocol, given 
discrimination against women under article 1(f ) is based on sex and not 
sex and gender, positing that the terms may have been used interchangeably 
during the drafting of the Protocol.124 Curiously, African Commission on 
Human and Peoples’ Right ‘General Comment 2 on Article 14.1(a), (b), 
(c) and (f ) and Article 14.2 (a) and (c)’(General Comment 2), adopted 
at the 55th Ordinary Session of the African Commission, 28 April-12 
May 2014 deviates from the Maputo Protocol itself by defining women 
as ‘persons of female sex including girls, including women and girls living 
with a disability’.125 There is a need to clarify this conceptual clash.

Also innovative is the elaboration on the health and reproductive 
rights of women and the emphasis on individual autonomy to control 
this right. The explicit mention of self-protection and state protection 
against Sexually Transmitted Infections (STIs) and HIV was another 
landmark binding provision under the Maputo Protocol.126 This is 
in addition to enjoining states to protect female reproductive rights 
by permitting ‘medical abortion in cases of sexual assault, rape, incest, 

118	 Banda (n 112) 72; Centre for Reproductive Rights (n 112) 3 and Omondi, 
Waweru & Srinivasan (n 112).

119	 Maputo Protocol art 1. Also see T Snyman & A Rudman ‘Protecting transgender 
women within the African human rights system through an inclusive reading of the 
Maputo Protocol and the proposed Southern African Development Community 
Gender-Based Violence Model Law’ (2022) 33 Stellenbosch Law Review 67.

120	 Maputo Protocol art 2(1)(c).
121	 Maputo Protocol art 8(d).
122	 Maputo Protocol art 19.
123	 Maputo Protocol art 12(1)(e).
124	 Snyman & Rudman (n 119) 70.
125	 Para 3.
126	 Maputo Protocol art 14(1).
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and where the continued pregnancy endangers the mental and physical 
health of the mother or the life of the mother or the foetus’.127 The 
vulnerability of lesbian women to sexual assault, rape and forced 
marriages heightens the risk of STIs and unwanted pregnancies. Reports 
also reveal incidences of corrective rape may be perpetuated by close 
relatives leading to incestuous connotations.128 Victims should have the 
option of recourse to medical abortion and other health services in the 
event of such violations of personal integrity and dignity. 

Article 5 requires states to prohibit and condemn harmful practices 
that affect women and makes specific mention of FGM. Research has 
revealed that FGM is a form of violence experienced by diverse women 
and has further shown that LBTIQ+ women are victims of harmful 
practices in the form of conversion therapy and corrective rape to coerce 
them to conform to societal perceptions of normal.129 It is, therefore, 
uncontested that LBTIQ+ women are an at-risk group from both state 
and non-state actors. The failure of states to protect diverse women from 
harmful practices and other forms of violence, abuse and intolerance is a 
violation of article 5(d) of the Maputo Protocol. Further, like the African 
Charter, the Maputo Protocol provides the right of women to live in a 
positive cultural context. Inasmuch as this is linked to the concept of 
African values, the Maputo Protocol goes beyond the African Charter by 
basing African values on principles of equality, peace, freedom, dignity, 
justice, solidarity and democracy.130 As Rudman argues, in addressing 
harmful behaviours, attitudes and practices which impair the rights of 
women and girls and affirm the dignity of females as required under the 
Maputo Protocol, states have a duty to confront the patriarchy through 
public education.131 

While impressive in contextualising the protection, fulfilment and 
respect of women’s rights, a shortcoming of the Maputo Protocol is 

127	 Maputo Protocol art 14(2)(c).
128	 N Bhalla ‘Interview-film lifts lid on “corrective rape” in families of gays in 

India’ Reuters 11 June 2015 https://www.reuters.com/article/india-lgbt-rape-
idUSL3N0YW57Z20150611 (accessed 20 August 2024).

129	 Msibi (n 22) 61; Nel & Judge (n 53) 23-24 and Strudwick (n 53).
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131	 A Rudman ‘Introduction’ in A Rudman, CN Musembi & TM Makunya (eds) 

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa: A commentary (2023) 2.
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the disproportionate focus on reproductive rights over sexual rights.132 
In fact, Mukasa notes that women are largely viewed through the lens 
of motherhood in the Protocol.133 While the Protocol provides for 
autonomy in the reproductive rights of women, no mention is made of 
sexual autonomy. A number of the provisions are steeped in conventional 
heteronormativity norms. Case in point, the provision regarding marital 
union, separation, divorce and marriage, and inheritance rights of widows 
strictly envisions a union between a man and a woman.134 Admittedly, 
same-sex unions are still contested globally, but for an instrument that 
was tailored for the rights of the African woman in a context that has 
long had evidence of woman-to-woman marriages, flexibility in the 
definition beyond heteronormative perceptions was warranted. 

The above protective framework for women and girls is further 
reinforced in instruments such as the African Children’s Charter and 
the African Youth Charter. These treaties not only underscore the rights 
and fundamental freedoms contained in the African Charter and other 
international law instruments but also eliminate age-related and gendered 
discrimination as well as harmful social and cultural practices.135

6	 Unravelling the uncertainty in the interpretation of 
the Maputo Protocol by the African Court and African 
Commission

As can be seen from the discussion above, the argument for the recognition 
and protection of the rights of LBTIQ+ women can be best achieved 
through a purposive reading of the African Charter and the Maputo 
Protocol, as well as reliance on implied rights and universalism. The 
section below argues that both the African Commission and the African 
Court are potential avenues for strategic litigation on LBTIQ+ rights. 
This is dependent on applicants with locus standi before these bodies 
overcoming the reluctance to approach these complaint mechanisms to 

132	 V Balogun & E Durojaye ‘The African Commission on Human and Peoples’ 
Rights and the promotion and protection of sexual and reproductive rights’ 
(2011) 11 African Human Rights Law Journal 376.

133	 RS Mukasa The African Women’s Protocol: Harnessing a potential force for positive 
change (2009) 5.

134	 See Maputo Protocol arts 6 7 and 21.
135	 See African Youth Charter arts 23 and 25.
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adjudicate over a contentious issue and aligning it with the appropriate 
zeitgeist for a potentially progressive determination.

The African Court has the interpretive mandate to determine matters 
on the application and implementation of the Maputo Protocol.136 
Before establishing the African Court, the interpretive mandate rested 
with the African Commission.137 Consequently, a jurisdiction question 
arose with the establishment of the African Court. However, as Viljoen 
and Kamunyu argue, the African Commission and African Court share 
an interpretive mandate for the Maputo Protocol.138 The argument is 
founded on article 2 of the African Court Protocol, which stipulates that 
the African Court complements the protective mandate of the African 
Commission as opposed to replacing it.

However, for the Court to exercise personal jurisdiction in a matter 
under the Maputo Protocol, the relevant states must have ratified both 
the Maputo Protocol and the Protocol to the African Charter on 
Human and Peoples’ Rights on the Establishment of an African Court 
on Human and Peoples’ Rights.139 Thirty states have ratified both the 
African Court Protocol and the Maputo Protocol.140 Individuals and 
NGOs seeking to access the Court may face formal access challenges 
that defeat the Court’s viability as a platform for resolving human rights 
disputes in the African continent. Only the African Commission, state 
parties, and African intergovernmental organisations have standing 

136	 Maputo Protocol art 27. Also see Protocol to the African Charter on Human and 
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ 
Rights art 3. 
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before the Court, enabling them to submit a case.141 NGOs with observer 
status before the Commission and individuals can only institute cases 
before the Court if their state has made the article 34 (6) declaration 
accepting the competence of the Court. As of 2023, only eight countries 
have made and maintained such a declaration: Burkina Faso, Ghana, 
Guinea Bissau, Malawi, Mali, Niger, The Gambia and Tunisia.142 
Consequently, the African Court remains an inaccessible platform 
for the majority of individuals and NGOs in Africa. Given the stance 
of the African Commission with regard to granting observer status to 
LGBTIQ+ organisations, such NGOs in the eight countries would still 
be obstructed from accessing the African Court. 

As of 2023, the African Court has received 341 contentious 
applications, of which 316 are from individuals, 22 from NGOs, and 
three from the African Commission.143 Only one case has been on the 
interpretation of the Maputo Protocol.144 The absence of applications 
from states and the few from the Commission reveal the importance 
of states making the article 34(6) declaration to realise the potential 
of the Court as an adjudicator of human rights disputes. Better yet, 
the Protocol should be amended to delete the inhibitive provision to 
facilitate access to justice. That being said, the African Commission 
remains the more feasible platform for the interpretation of the Maputo 
Protocol as well as other human rights instruments within its protective 
mandate. Complaints from state parties and NGOs have contributed to 
its jurisprudence, including those regarding women’s rights.145 However, 
neither the Commission nor the Court have adjudicated over the 
reproductive and sexual rights of women. 

141	 Court Protocol art 5.
142	 African Court ‘Declarations’ https://www.african-court.org/wpafc/declarations/ 

(accessed 20 August 2024).
143	 ACtHPR ‘Statistics’ https://www.african-court.org/cpmt/statistic (accessed 20 

August 2024).
144	 Association pour le Progrès et la Défense des Droits des Femmes Maliennes and the 

Institute for Human Rights and Development in Africa v Mali (merits) (2018) 2 
AfCLR 380.

145	 See eg Egyptian Initiative for Personal Rights and INTERIGHTS v Egypt, 
Communication 323/06 African Commission on Human and Peoples’ Rights, 
Combined thirty-second and thirty-third Annual Activity Report and Equality 
Now and Ethiopian Women Lawyers Association (EWLA) v Federal Republic of 
Ethiopia (Equality Now), Communication 341/07 African Commission on 
Human and Peoples’ Rights 57th Annual Activity Report (2016).
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Other accessibility requirements of the Court mirror those of the 
Commission, as articulated in article 56 of the African Charter. They 
include exhaustion of local remedies, that the petition is submitted 
within a reasonable time after exhaustion of local remedies, and 
compatibility with the African Charter. As scholars have argued, the 
admissibility criteria for complaints before the African Commission 
and the African Court are blind to the reality of women’s difficulties 
in accessing justice mechanisms not only at the domestic level but also 
in international bodies.146 The Committee on the Elimination of all 
Forms of Discrimination Against Women (CEDAW Committee) lists 
accessibility as one of the six indicators of access to justice, together with 
justiciability, availability, good quality, provision of remedies for victims 
and accountability of justice systems.147 Although sexual minority 
rights are not justiciable, their rights can be implied for adjudication 
before African human rights bodies. However, the formal and informal 
impediments to accessing the Court and the Commission continue to 
compromise access to justice for LBTIQ+ women specifically and the 
SOGI community generally. 

7	 Overcoming the politics of access to the African Commission 
for diverse women

The tension between the relatively slow but steady progressiveness 
of the normative framework of the Commission in protecting the 
rights of sexual minorities can be juxtaposed with its reluctance to 
provide observer status recognition to LGBTIQ+ organisations. The 
overreaching hand of the political organs of the AU cannot be ignored 
in this discourse. The decision to withdraw CAL’s observer status and 
subsequent decisions can be logically traced to interference by the AU 
political organs.148 This political interference not only threatens the 

146	 Kabira (n 116) 466.
147	 UN Committee on the Elimination of Discrimination against Women (CEDAW 

Committee) General Recommendation No 33: on women’s access to justice,  
23 July 2015, CEDAW/C/GC/33.

148	 Decision of the AU Executive Council on the 38th Activity Report of the 
African Commission, EX.CL/Dec.887 (XXVII) para 7, in EX.CL/Dec.873-
897(XXVII), 27th ordinary session 7-12 June 2015, Johannesburg South Africa.
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independence of the Commission but its existence as well.149 There is 
a likelihood that the much-needed pushback against the AU’s political 
interference in the affairs of the Commission may threaten the operation 
and existence of the Commission. Therefore, strategic engagement 
by CSOs at both the national and regional levels is key to overcoming 
this challenge. Clearly, more needs to be done in sensitising the public, 
policymakers, and political leaders on sexual minority rights through a 
bottom-up approach.

Ideally, rights-affirming jurisprudence from the African Commission, 
the African Court, or other African human rights bodies would be 
monumental for the protection of sexual minority rights in Africa. 
As noted above, strategy and timing are key.150 The growing lawfare 
and intolerance against sexual minorities have drawn international 
and continental criticism.151 As has been seen from the normative 
framework of the African Commission and its statements, it is receptive 
to combating violence against sexual minorities. This thematic area 
provides the impetus for advocacy for greater redress of violations and 
abuses experienced by sexual minorities and their recognition. Homo-
capitalism, where donor funding is denied or retracted to dissuade 
countries from passing repressive laws against minorities or to encourage 
countries to adopt rights-affirming laws, has had measured success.152 In 
a nutshell, a sustained, multi-stakeholder and multi-layered engagement 
strategy is necessary to build upon the existing work of CSOs in this 
regard.

Importantly, the denial of observer status to LGBTIQ+ organisations 
does not negate the feasibility of the African Commission as an avenue for 
advocacy for diverse women. Attendance of sessions at the Commission 
is not predicated on observer status. The sessions provide an invaluable 
opportunity for lobbying and advocacy, not only within the framework 

149	 Decision on the Report on the Joint Retreat of the Permanent Representatives’ 
Committee (PRC) and the African Commission on Human and Peoples’ Rights 
(ACHPR) DOC.EX.CL/1089(XXXIII) I, at EX.CL/Dec.1015(XXXIII) para. 
7(iii) & IJRC (n 7).

150	 AM Ibrahim ‘LGBT rights in Africa and the discursive role of international 
human rights law’ (2015) 15 African Human Rights Law Journal 272-273.

151	 OHCHR (n 45).
152	 R Rao ‘Global homocapitalism’ (2015) 194 Radical Philosophy 38-49; Ojilere  

(n 31) 10-11; A Ojilere ‘The diplomacy of homocapitalism against Africa’ (2018) 
22 World Affairs: The Journal of International Issues 155.
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of the NGO Forum that fosters ‘closer collaboration between and 
among NGOs and with the African Commission and other African 
human rights mechanisms’ but also with the Commission.153 Through 
side events and informal discussions with commissioners and state 
representatives in the side-lines of the Commission, LBTIQ+ women 
and WHRDs can educate and advocate by challenging misconceptions 
and presenting human rights arguments for addressing the state of human 
rights violations and abuses against the LGBTIQ+ community. There is 
also a need for research on the experiences of diverse women in Africa, 
specifically, and the whole community, in general, to guide advocacy 
actions and decision-making. The UN’s special mechanisms have made 
considerable headway in this regard.154 CSOs can collaborate with 
special mechanisms on women’s rights and HRDs to develop research 
on the violations and abuses experienced by sexual minorities in Africa. 

8	 Conclusion

The incongruity between the African Commission’s gradual 
jurisprudential and normative protection of the rights of sexual minorities 
and the refusal to grant observer status to LGBTIQ+ organisations 
notwithstanding, the Commission holds considerable potential to 
advance the rights of sexual minorities generally and LBTIQ+ women 
specifically. After all, the Commission holds a promotional and 
protective human rights mandate and has by far shown more gumption 
at engaging on issues of sexual minority rights than other African human 
rights bodies. The approach of implied rights, as well as the principle 
of universality of rights, anchors the protection of the rights of sexual 
minorities in the absence of explicit recognition in the African Charter. 
The African human rights framework, including the Maputo Protocol, 
has untapped capabilities to recognise, protect and promote the rights 
of sexual minorities. LBTIQ+ women and WHRDs can build on 
the existing momentum of inclusive normative and jurisprudential 
pronouncements by the African Commission in their advocacy. The 
article, however, cautions that such engagement should be strategic, 

153	 ACDHRS ‘NGO Forum’ https://www.acdhrs.org/ngo-forum/ (accessed  
20 August 2024).

154	 Report of the Independent Expert on protection against violence and 
discrimination (n 54).
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well-timed, multi-stakeholder and sustained. It also has to integrate a 
bottom-up approach of sensitisation, education, and advocacy from 
the community, national, and regional levels to combat the multiple 
levels of intolerance, given their influence on the regressive stance of the 
Commission on observer status. The gendered connotations of violations 
and abuses of diverse women underscore the need for engagement from 
the grassroots.
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Abstract

This chapter critically examines the provisions of the Protocol to the 
African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (Maputo Protocol) in relation to advancing family 
rights for lesbian couples. While certain provisions demonstrate 
progressiveness, drawing on the inclusive definition of ‘women’ under 
article 1(k), others remain heterosexist, homophobic and queer-
blind. The absence of express mention of ‘sexual orientation or gender 
identity’ represents a significant gap. This chapter uses an interpretive 
and comparative approach, including a desktop review of the Maputo 
Protocol, other relevant laws and policies, and a Kenyan case study. It 
incorporates queer theory, queer intersectionality, and gay and lesbian 
rights theory to unpack the concept of family and family formation. 
Drawing lessons from the Yogyakarta Principles: Principles on the 
Application of International Human Rights Law in Relation to 
Sexual Orientation and Gender Identity, Resolution 275 of the 
African Commission on Human and Peoples’ Rights, and Sustainable 
Development Goal 10, a comparative analysis is conducted to shed 
light on potential strategies for advancing family rights for lesbian 
couples in Kenya. The chapter underscores the need for the adoption 
of a queer-sensitive resolution by African states to reflect the rights of 
lesbian couples more specifically and implement the Maputo Protocol 
generally. In addition, this chapter proposes the adoption of a dedicated 
resolution or protocol to address these rights more comprehensively. The 
chapter emphasises the urgency for Kenya to reform its discriminatory 
laws and create a more inclusive legal framework to safeguard family 
rights for lesbian couples.

Keywords: Maputo Protocol, lesbian family rights, Yogyakarta 
Principles, sexual orientation, gender identity, resolution 275, SDGs, 
LGBTQIA+, Kenya

1	 Introduction

Non-heteronormative families encompass various forms of relationships 
that diverge from the conventional heterosexual nuclear family. These 
can include same-sex couples in committed relationships, families with 
both adopted and biological children being raised by gay or lesbian 
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parents and any other familial structure that falls outside the boundaries 
of traditional heterosexual norms (queer).1 

Discrimination against lesbian couples and their families, as is the 
focus of this chapter, involves various forms of interference, such as 
hindering adoption processes, revoking parental rights based on gender 
affirmation, and denying the recognition of a family bond between 
same-sex partners.2 These discriminatory actions undermine the 
inherent value and worth of lesbian couples. However, the principles of 
equality, non-discrimination, and dignity are, as argued in this chapter, 
globally recognised as fundamental human rights that should be upheld 
regardless of sexual orientation or gender identity.3	

Lesbian couples not only face discrimination based on their sex 
and gender but also due to their sexuality.4 The institution of marriage, 
often being heteronormative in nature, grants privileges primarily to 
heterosexual relationships while habitually denying full legal recognition 
to homosexual relationships.5 This chapter argues that safeguarding the 
rights of non-heteronormative families in the African human rights 
system requires addressing systemic challenges and intersectional 
barriers. In this context, family rights encompass the right to establish a 
family, state support, the best interests of children, non-discrimination, 
and privacy.6	

This chapter focuses on the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa (Maputo Protocol 
or Protocol) and how its provisions may advance or limit the family rights 
of lesbian couples. The Protocol aims to eliminate discrimination and 
harmful practices against women. While it includes provisions related to 
family rights, such as marriage, divorce, inheritance, and the protection of 

1	 B Ryder ‘Equality rights and sexual orientation: Confronting heterosexual family 
privilege’ (1990) 9 Canadian Journal of Family Law 39 47; cited by DT Vollmer 
‘Queer families: An analysis of non-heteronormative family rights under the 
African human rights system’ LLD dissertation, Stellenbosch University, 2017 (on 
file with the author) 11.

2	 L Hodson ‘Family values: The relationship of same-sex relationships in 
international law’ (2004) 22 Netherlands Quarterly of Human Rights 33 45; cited 
and discussed by Vollmer (n 1) 11.

3	 As above.erro
4	 A Carroll & LR Mendos International lesbian, gay, bisexual, trans and intersex 

association (2017) 68-72; cited and discussed by Vollmer (n 1) 42-43.
5	 As above.
6	 As above.
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women in distress, among others, it does not explicitly address the rights 
of lesbian couples. Consequently, its provisions are mostly general and 
queer-blind, and while lesbians are ‘women’ for purposes of the Protocol, 
this chapter argues that the Protocol ought to expressly address sexual 
orientation and gender identity (SOGI). A queer reading of the Maputo 
Protocol reveals it was mainly designed to cover heteronormative family 
rights.7 This is indicative of the situation on a continent where only 
South Africa legally recognises lesbian couples’ family rights.8 Thus, 
this chapter argues that legal reforms are urgently needed, including the 
adoption of a resolution that protects queer family rights.

Following this introduction, section 2 addresses the theoretical 
framework. Section 3 highlights the concept of family and family 
formation. Section 4 entails a queer reading and, thus, a critical analysis 
of the provisions of the Maputo Protocol relevant to the protection of 
the family rights of lesbians and lesbian couples. Section 5 uses Kenya as 
a case study to reflect on the progress of family rights for lesbian couples. 
Section 6 presents an analysis of the Yogyakarta Principles: Principles 
on the Application of International Human Rights Law in Relation to 
Sexual Orientation and Gender Identity (Yogyakarta Principles), African 
Commission on Human and Peoples’ Rights (African Commission) 
Resolution 275, and the United Nations (UN) Sustainable Development 
Goal (SDG) 10 relevant to the Kenyan position. Section 7 provides 
conclusions and recommendations.

2	 The interplay between gender, sexual orientation, and power 
dynamics 

The analysis in this chapter is guided by two theories: gay and lesbian 
rights theory and queer theory. These two theories explore the interplay 
between gender, sexual orientation, power dynamics, and the rights of 
lesbians.9 Gay and lesbian rights theory promotes the rights of gay men 

7	 Vollmer (n 1) 259.
8	 Human Rights Campaign: Marriage Equality Around the World https://www.

hrc.org/resources/marriage-equality-around-the-world (accessed 14 December 
2024).

9	 GA Yep(a) ‘Gay, lesbian, bisexual, and transgender theories’ in SW Littlejohn & 
KA Foss (eds) Encyclopaedia of communication theory (2009) 425; GA Yep(b) 
‘Queer theory’ in Littlejohn & Foss ibid 817.
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and lesbian women.10 It gives voice to their lives, experiences, struggles, 
and contributions.11 It also asserts that sexuality and gender are social 
constructs that vary within specific historical and cultural contexts.12 It 
focuses on rights discourse, which revolves around identity politics.13 
This encompasses political and rights discussions focused on identifiable 
characteristics or identities, including ‘homosexual,’ ‘transsexual,’ 
‘transgender,’ ‘gay,’ or ‘lesbian.’14 Gay and lesbian rights theory enables a 
broad redefinition of the concept of ‘family’ to encompass, for example, 
the families of lesbian couples. Its discourse of liberation aims to challenge 
the oppressive nature of heterosexism.15

Queer theory emphasises and recognises the socially constructed 
nature of sexual orientation, gender identity, and the concept of ‘family’, 
aiming to identify and challenge any heteronormative assumptions 
that may be present. Particular focus is given to the concept of 
heterosexism, which is an ‘ideological system that denies and stigmatises 
any non-heterosexual experience, behaviour, identity, relationship, or 
community’.16 Unpacking the concept of ‘family’ and heterosexism is 
essential to understanding the hurdles of advancing family rights for 
lesbian couples in the Kenyan context.

In this regard, Vollmer argues that ‘“Queer” is a destabiliser in queer 
theory’17 referring to a position that, as stated by Yep, is ‘at odds with 
the normal, the culturally legitimate, and the socially dominant’.18 
Craig avers that gay and lesbian rights theory aims to secure equality 
and anti-discrimination measures for individuals identifying as gay and 
lesbian.19 Walters, in turn, argues that queer theory broadens this focus 
to include diverse non-heteronormative sexual identities and expressions 

10	 E Craig ‘Converging feminist and queer legal theories: Family feuds and family 
ties’ (2010) 28 Windsor Yearbook of Access to Justice 209 213 cited and discussed by 
Vollmer (n 1) 37.

11	 Yep (n 9a) 818.
12	 Yep (n 9b) 421.
13	 M Garber ‘The return to biology’ in I Morland & A Willox (eds) Queer theory 

(2005) 54 67.
14	 Garber (n 13) 67.
15	 Vollmer (n 1) 45.
16	 Yep (n 9a) 425; cited by Vollmer (n 1) 44.
17	 Vollmer (n 1) 45.
18	 Yep (n 9b) 819; cited and discussed by Vollmer (n 1) 45.
19	 E Craig ‘Converging feminist and queer legal theories: Family feuds and family 

ties’ (2010) 28 Windsor Yearbook of Access to Justice 209 213; cited in Vollmer (n 1) 
37.
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of people that struggle to self-identify.20 Queer is, therefore, genderless.21 
This is in contrast with the concept of ‘identity politics’ referred to in 
gay and lesbian rights theory, as mentioned above. This highlights the 
necessity for a more inclusive framework that extends beyond traditional 
identity politics to include diverse non-normative sexual identities and 
expressions, challenging and aiming to reform the existing norms and 
legal structures that restrict equal rights for lesbian couples.22 Fineman’s 
discussion promotes a redefinition of familial legal recognition beyond 
traditional heterosexual norms. This supports broader inclusivity and 
legal reforms that protect the rights of lesbian couples.

Queer intersectionality further acknowledges the multiple layers 
of discrimination faced by lesbian couples based on sexual orientation, 
gender identity, race, and more.23 It explores how these intersecting 
identities affect family rights and the challenges lesbian couples face 
in seeking equality and recognition.24 It examines the ‘hegemony 
of heterosexuality’, which privileges heterosexual relationships and 
establishes norms.25 This reinforces heterosexuality as the norm and 
stigmatises other sexual orientations. The discourse of privileging 
heterosexuality thus contributes to ‘normalisation’, a process of 
constructing and reproducing societal standards. This ‘normalisation’ 
is viewed, by queer theorists, as a form of social violence.26 Walters 
argues that queer theory exposes the social violence of ‘normalisation’ 
and ‘heteronormativity’.27 Heteronormativity refers to the structures 
of knowledge, practical orientations, cultural narratives, and social 
institutions that construct heterosexuality as privileged, morally correct, 
coherent, and stable.28 Queer theory exposes how heteronormativity 
marginalises, erases, disempowers and oppresses homosexuality, creating 
‘sexual others’.29

20	 SD Walters ‘From here to queer: Radical feminism, postmodernism, and the 
lesbian menace (or, why can’t a woman be more like a fag?)’ (1996) 21 Signs 844; 
cited and discussed by Vollmer (n 1) 40.

21	 As above.
22	 Garber (n 13) 67; cited in Vollmer (n 1) 38.
23	 Vollmer (n 1) 37-50.
24	 Vollmer (n 1) 37-50.
25	 Vollmer (n 1) 40.
26	 Vollmer (n 1) 40.
27	 Walters (n 20) 21; cited and discussed in Vollmer (n 1) 40. 
28	 As above.
29	 Yep (n 9b) 819.
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Queer theorists further challenge the concept of marriage as the 
foundation of ‘family’.30 It challenges the privileged status of heterosexual 
marriage and reimagines family structures, questioning the superiority of 
the traditional nuclear family and promoting alternative configurations.31 
This challenges the conventional definition of family based on 
heterosexual marriage, advocating for legal recognition and protection 
of diverse family configurations such as lesbian couples. In essence, queer 
theory aims to reimagine and challenge existing power structures within 
legislation, human rights instruments, the judiciary, and the legal system, 
while gay and lesbian rights theory serves as a mechanism to advocate for 
and safeguard the rights of sexual minorities.32

3	 Conceptualisation of ‘family’ and ‘family formation’

Family is arguably a complex and ever-evolving concept that varies across 
cultures.33 Traditional definitions often limit it to heterosexual couples 
and biological or legally adopted children. However, contemporary, such 
as queer perspectives, acknowledge diverse family forms.34 In recognising 
family rights for lesbian couples, it is crucial to challenge and expand 
traditional notions to be inclusive of same-sex relationships and non-
traditional structures.35 

Ryder examines the challenges faced by non-heteronormative families 
within legal systems that heavily favour heterosexuality.36 He highlights 
the extensive legal framework established to support the idealised concept 
of the heterosexual family, consisting of numerous laws, regulations, 
and judicial decisions.37 This pervasive legal architecture reinforces the 
notion that only one form of family is legitimate, thereby marginalising 
and stigmatising those who do not conform to these norms. Non-
heteronormative families are thus constructed as deviant and excluded 
from the legal and ideological constructs that shape societal perceptions 

30	 As above.
31	 As above.
32	 As above.
33	 E Okon ‘Towards defining the “right to a family” for the African Child’ (2012) 12 

African Human Rights Law Journal 373 377.
34	 Okon (n 33) 377.
35	 As above.
36	 As above.
37	 As above.



164     Chapter 5

of family and provide them with protection.38 Valdes further explores 
how the intertwined legal and social constructs of sex, gender, and sexual 
orientation, rooted in hetero-patriarchal values, conflate in ways that 
hinder legal responses to sex and gender discrimination.39 He stresses 
the need for their deconstruction to foster legal and social reforms that 
effectively protect the rights of women and sexual minorities.

Heteronormativity prioritises biology in forming families, favouring 
biological parents over non-biological ones.40 Non-heteronormative 
families challenge this model and are labelled ‘families of choice’.41 
Wilson proposes that LGBTQ individuals form families that defy the 
conventional understanding of ‘family’.42 Weeks and others criticise the 
so-called ‘erosion of the family’ critique.43 They argue that ‘family’ is not 
what a family is but rather that they ‘do family type things’.44 This suggests 
a function-focused approach. Consequently, this broadens the definition 
and notion of a ‘normal’ or ‘traditional’ family, making it open to 
interpretation. This highlights the socially constructed nature of ‘family’, 
indicating these definitions are not fixed but rather ‘situational’.45 This 
arguably breeds the need to consider ‘family’ through an intersectional 
lens.46

Okon suggests that ‘where parent(s) or care-givers intend to 
permanently uphold their responsibilities of providing emotional, 
psychological, socialisation, financial and educational care for a child, 
they create a unit (family)’.47 Okon argues that parents under the 
‘parental-function’ model should be considered legally obligated to 

38	 As above.
39	 F Valdes ‘Queers, sissies, dykes and tomboys: Deconstructing the conflation 

of “sex”, “gender” and “sexual orientation” in Euro-American Law and Society’ 
(1995) 83 California Law Review 344-377

40	 Vollmer (n 1) 56.
41	 AR Wilson ‘With friend like these: The liberalization of queer family policy’ 

(2007) 27 Critical Social Policy 50 50.
42	 Wilson (n 41) 50.
43	 Vollmer (n 1) 58.
44	 As above.
45	 As above.
46	 L de Reus, A Few & L Blume ‘Multicultural and critical race feminisms: Theorizing 

families in the third wave’ in VL Bengtson, AC Acock, KR Allen, P Dilworth-
Anderson & DM Klein (eds) Sourcebook of family theory and research (2005) 447 
448.

47	 Okon (n 33) 377.
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care for the child, whether biologically related or adoptive.48 Lastly, 
Okon contends that it is inadequate to define the family solely based 
on its structure and form; instead, the essence of a family should be 
determined by the functions and interactions exhibited by parents 
in their relationships with one another.49 Vollmer proposes adopting 
a ‘function-focused’ approach or model that considers the roles and 
functions performed by individuals within a social unit. Both parents 
and children contribute to the functions of the family, leading to the 
recognition of their collective unit as a ‘family.’50 Oswald and others 
similarly suggest that ‘[f ]amily is best understood as something we do’.51 
This approach shifts the attention away from procreation, biologism and 
structural aspects.52 On the other hand, a relationship-focused approach 
argues that rather, it is the relationships between family members that 
determine its existence.53 However, Vollmer argues that ‘emphasising the 
functions individuals perform within a social unit through a “function-
focused” approach, subsumes non-heteronormative families under an 
inclusive conceptualisation of “family”’.54 The relationship-focused 
approach is further weakened when the state does not legally recognise 
same-sex and other non-heteronormative relationships.55 This chapter 
argues that family formation methods like adoption easily fall within a 
function-focused approach. Consequently, when two lesbians in a same-
sex relationship assume the roles and responsibilities of parents toward 
a child, they should be recognised as ‘parents’, thereby establishing the 
institution of family.56 The parents also fulfil the function of being a 
‘spouse’ or ‘partner’ to each other, reinforcing the familial bond.57 

Moreover, the law plays a significant role in shaping and influencing 
families and their structures, for instance, by regulating marriage. 
Consequently, it determines which familial forms are recognised and 
afforded specific rights and responsibilities. As commented on in the 

48	 Vollmer (n 1) 66. 
49	 As above.
50	 As above.
51	 As above.
52	 As above.
53	 Vollmer (n 1) 65-68.
54	 Vollmer (n 1) 68.
55	 As above.
56	 As above.
57	 As above.
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introduction, this often reflects a heterosexist bias.58 This chapter, 
therefore, argues that reform of heterosexist marriage laws is vital to 
protect lesbian family rights.

Tamale explores how African views on SOGI shape family 
formation in Africa, emphasising the need to recognise the diversity 
and complexity of African sexualities.59 She challenges simplistic views 
and calls for a nuanced understanding that considers historical, social, 
and political influences on family structures and gender roles. Tamale 
advocates for research that transcends Western-centric approaches to 
authentically represent African lived experiences. This suggests that 
understanding sexualities in Africa requires a deep engagement with the 
continent’s varied cultures and histories. Tamale’s work depicts a broader 
appreciation of how African cultures and societal norms shape family 
structures and queer identities.

Mutua reviews the significant legal and societal hurdles that queer 
Africans face when trying to assert their family rights and identities.60 
He highlights how deep-seated homophobia, stemming from colonial 
legacies and cemented by current legal and cultural norms, obstructs the 
recognition and protection of queer families in Africa. Advocating for a 
transformative approach, Mutua calls for dismantling heteronormative 
frameworks within family law and societal views to ensure legal and 
societal acknowledgement of queer family formations. These challenges 
entrenched discriminatory structures and laws against queer families.

4	 Critical analysis of the protection of diverse family rights 
under the Maputo Protocol

4.1	 Introduction

As briefly set out in the introduction, the Maputo Protocol is an 
essential regional human rights instrument specifically focused on the 
rights of women in Africa. It addresses various aspects of women’s rights, 

58	 Vollmer (n 1) 69-70
59	 S Tamale ‘Researching and theorising sexualities in Africa’ in S Tamale (ed) African 

sexualities: A reader (2011) 
60	 M Mutua ‘Sexual orientation and human rights: Putting homophobia on trial’ in 

S Tamale (ed) African sexualities: A reader (2011) 452-462 
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including family rights. In this and the following sub-sections, the specific 
provisions of the Maputo Protocol that are relevant to the protection of 
the family rights of lesbian couples are analysed. This analysis engages 
with the progressiveness or otherwise of these provisions in recognising 
and protecting the family rights of lesbian couples within the African 
context. 

As a point of departure, the Preamble to the Maputo Protocol 
specifically refers to article 2 of the African Charter on Human and 
Peoples’ Rights (African Charter). The principle of non-discrimination 
laid out in article 2 encompasses a wide range of protected grounds, 
such as race, ethnic group, colour, sex, language, religion, political or 
any other opinion, national and social origin, fortune, birth, or other 
status. This comprehensive, open-ended list reflects a commitment to 
combating various intersecting forms of discrimination in line with 
queer intersectionality. Notably, there is no specific mention of ‘sexual 
orientation’ or ‘gender identity’ as a protected ground in article 2 of the 
African Charter. However, article 2 encompasses ‘any other status’. This 
includes sexual orientation as a protected characteristic, as was noted, 
albeit in obiter dictum, in Zimbabwe Human Rights NGO Forum v 
Zimbabwe.61 Here, the African Commission noted that ‘other status’ in 
article 2 of the African Charter includes ‘sexual orientation’.62 This stands 
in stark contrast to the later statements by the African Union (AU) 
Executive Council in 2015 and 2022, in relation to the observer status of 
the Coalition of African Lesbians, that ‘sexual orientation’ is not a right 
recognised by the African Charter.63 

 The Preamble moreover stipulates that women’s rights are 
‘inalienable, interdependent, and indivisible’.64 Inalienability implies 
that women’s rights cannot be taken away. Interdependence recognises 
that the enjoyment of one right often relies on the realisation of other 

61	 (2006) AHRLR 128 (ACHPR 2006).
62	 (2006) AHRLR 128 (ACHPR 2006) para 169.
63	 Decision of the AU Executive Council on the 38th Activity Report of the 

African Commission, EX.CL/Dec.887 (XXVII) para 7, in EX.CL/Dec.873-
897(XXVII), 27th ordinary session 7-12 June 2015, Johannesburg South Africa; 
African Commission on Human and Peoples’ Rights Final Communiqué of 
the 73rd Ordinary Session of the African Commission on Human and Peoples’ 
Rights 20 October – 9 November 2022, Banjul, The Gambia https://achpr.au.int/
index.php/en/news/final-communiques/2022-11-18/final-communique-73rd-
ordinary-session (accessed 11 December 2024).

64	 Maputo Protocol, Preamble.
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rights. Indivisibility stresses that all human rights are interrelated and 
equally important.65 This underscores the need for a holistic approach to 
gender equality and women’s empowerment, emphasising that women’s 
rights, including those of lesbians, should not be addressed selectively or 
as secondary but rather integrated across all legal, policy, and practical 
frameworks to ensure equal access to and enjoyment of their human 
rights.

4.2	 Harmful practice and gender-based violence

Article 1(g) provides that ‘harmful practices’ means all behaviour, 
attitudes and/or practices which negatively affect the fundamental rights 
of women and girls, such as their right to life, health, dignity, education, 
and physical integrity. It acknowledges the necessity of protecting 
women and girls, including lesbians, from practices that infringe upon 
their fundamental rights. For lesbians, these may involve discriminatory 
laws and policies against same-sex relationships and families. It is 
crucial to evaluate the actions African countries have taken to address 
and eradicate harmful practices targeting lesbian couples. This involves 
assessing the presence and structure of legal frameworks, policies, and 
programs, a process underscored by queer theorists, as well as examining 
the enforcement and effectiveness of these measures. Concerningly, while 
reporting on commitments to human dignity and sexual orientation, 
Lesotho, for example, admitted its laws do not provide special protection 
to non-heteronormative sexual orientations or gender identities despite 
acknowledging the societal discrimination and persecution they face.66 

Articles 1(j) and 4 moreover highlight the importance of addressing 
violence against women, including those within same-sex relationships. 
It acknowledges that violence can occur in various forms: physical, 
sexual, psychological, and economic, and can affect women regardless 
of their sexual orientation or gender identity. For lesbian couples, 
violence within the family context can manifest in similar ways as in 

65	 The Office of the High Commissioner for Human Rights: ‘What are human 
rights?’ https://www.ohchr.org/en/what-are-human-rights#:~:text=All%20hum 
an%20rights%20are%20indivisible,economic%2C%20social%20and%20
cultural%20rights. (accessed 17 July 2024).

66	 The Kingdom of Lesotho Combined 2nd to 8th Periodic Report under the African 
Charter on Human and Peoples’ Rights and initial report under the Protocol to 
the African Charter on the Rights of Women in Africa’ (2018) para 342.
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heterosexual relationships. Lesbians face intimate partner violence 
(IPV) from their lesbian partners at rates comparable to or higher than 
the general population, with unique challenges due to their SOGI.67 
The fear of being outed and societal rejection adds complexity to IPV 
among lesbian couples, often involving psychological abuse such as the 
threat of being outed. This highlights the need for more inclusive family 
support systems and legal frameworks that recognise and protect against 
the distinct forms of violence in LGBTQ+ communities, crucial for 
safeguarding lesbian couples’ family rights. Abusive laws and policies 
that discriminate against lesbians result in various forms of harm against 
lesbians, such as psychological (as in their well-being), physical (in the 
sense of torture), sexual (such as rape) and economic harm (for instance, 
through job losses).68 

The violence in lesbian relationships between lesbian partners is often 
exacerbated by societal homophobia and discrimination, which restricts 
access to support and legal protections.69 This is more pronounced in 
Africa, where legal and social frameworks fail to protect against violence 
in same-sex relationships, thereby complicating efforts to address such 
violence.70 Tallis and others address the often under-reported issue of 
IPV in lesbian relationships in South Africa, highlighting how societal 
and police trivialisation of such incidents contributes to a reluctance 
among victims to seek help.71 This stresses the need for further research 
to fully understand the prevalence, dynamics, and impacts of IPV in 
lesbian relationships and advocate for community-wide initiatives to 
foster safe spaces for discussion and support for survivors.

The African Commission has highlighted concerns about violence and 
human rights abuses against individuals due to their actual or perceived 
non-heteronormative sexual orientation or gender identity. Citing the 
right to human dignity, among others, the Commission has called on 

67	 TNT Brown & JL Herman ‘Intimate partner violence and sexual abuse among 
LGBT people: A review of existing research’ (2015) UCLA School of Law Williams 
Institute 8-9

68	 Human Rights Watch ‘We’ll show you you’re a woman’: violence and discrimination 
against black lesbians and transgender men in South Africa, 2011, https://www.
hrw.org/sites/default/files/reports/southafrica1211.pdf (accessed 9 April 2024).

69	 Brown & Herman (n 67) 17-20 
70	 As above.
71	 V Tallis, T Jean-Pierre & T Madi ‘When the personal remains personal. Intimate 

partner violence in lesbian relationships’ (2020) 34 Agenda 71-77.
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states to terminate all violence against sexual minorities and to enact laws 
that protect them.72 In doing so, the African Commission acknowledges 
that such violence infringes on the right to human dignity.73 The 
implementation of articles 1(j) and 4 also involves specifically examining 
efforts made by African countries to address violence against women 
within lesbian couple relationships. 

4.3	 Non-discrimination, marriage, and family rights

Article 2 of the Maputo Protocol addresses the obligation of states parties 
to combat discrimination against women and promote gender equality 
through legislative, institutional, and other measures. Under article 2(1)
(a), states parties are encouraged to include the principle of equality 
between women and men in their national constitutions and other 
legislative instruments if it has not already been done. This signifies the 
commitment to ensure equal rights and opportunities for all women.74 
Article 2(1)(b) emphasises the need for states parties to enact and 
effectively implement legislative or regulatory measures that specifically 
target and address discrimination against women. This includes 
measures aimed at prohibiting and curbing all forms of discrimination, 
particularly harmful practices that endanger the health and well-being of 
women. What has been referred to by some authors as corrective rape is 
a good example of such harmful practices.75 By enacting and enforcing 

72	 African Commission Resolution on protection against violence and other human 
rights violations against persons on the basis of their real or imputed sexual 
orientation or gender identity (2014) ACHPR/Res.275 (LV) 2014. 

73	 A Rudman ‘The protection against discrimination based on sexual orientation 
under the African human rights system’ (2015) 15 African Human Rights Law 
Journal 23-24.

74	 A Rudman, CN Musembi & TM Makunya The Protocol to the African Charter 
on Human and Peoples’ Rights on the Rights of Women in Africa: a commentary 
(2023). 

75	 CEDAW Committee ‘Concluding observations on South Africa’ (5 April 2011) 
UN Doc CEDAW/C/ZAF/CO/4 39-40; cited by Vollmer (n 1) 150. ‘Corrective 
rape’ is a contested and sensitive term used to describe the act of raping individuals, 
particularly lesbians and gays, with the misguided intent of ‘correcting’ their sexual 
orientation. It implies that something needs to be ‘corrected’, which reinforces 
harmful biases and misconceptions. See, Institute for Security Studies ‘Classifying 
“corrective rape” as a hate crime in South Africa’ (2011) https://issafrica.org/
iss-today/classifying-corrective-rape-as-a-hate-crime-in-south-africa (accessed  
11 December 2024).
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such measures, states can create a legal framework that protects women’s 
rights and hold those accountable who perpetuate discrimination.

The Protocol’s traditional framing of marriage in article 6(e), (h) and 
(i) furthermore denotes common legal and societal views in many African 
nations at its adoption in 2003, focusing on heterosexual unions.76 A 
queer reading of article 6(d) reveals that the language of the Maputo 
Protocol does not easily protect same-sex marriages or partnerships.77 
The provision uses words like ’man and a woman’ to describe a marriage. 
This approach highlights the persistent legal and social hurdles faced in 
acknowledging same-sex unions in Africa.78 This indicates a shortfall 
in protection, highlighting the conflict between the Protocol’s aims 
to protect the rights of all women and the lived experiences of many 
African lesbian women. Currently, only South Africa has robust same-
sex marriage protection laws.79 

In the same vein article 7 emphasises the importance of ensuring 
equal rights for women and men during separation, divorce or annulment 
of marriage. Provision (c), which highlights the reciprocal rights and 
responsibilities of parents towards their children, is indeed progressive in 
emphasising the best interests of the children as paramount.80 However, 
the interpretation of the ‘best interest’ principle can be contentious. For 
instance, in the case of Karen Atala and Daughters v Chile, the Inter-
American Court of Human Rights (IACHR) overturned a domestic 
court’s decision that had deemed it in the best interest of the children not 
to live with their lesbian mother, underscoring the importance of avoiding 
discriminatory practices based on sexual orientation.81 Related to this is 
article 13 which importantly recognises that the primary responsibility 

76	 F Viljoen & S Ayodele  ‘The promotion and protection of sexual and gender 
minorities under the African regional human rights system’ in  AR Ziegler, 
ML Fremuth & BE Hernández-Truyol (eds) The Oxford handbook of LGBTI 
Law (2024) 2-4

77	 However, see Vollmer (n 1) 285 where the author argues that the purpose of the 
Protocol would be defeated, if it were to be interpreted by the African Court or 
African Commission to restrict marriage and family rights for LGBTQ individuals.

78	 KE Hull ‘Same-sex marriage: Principle versus practice (2019) 33  International 
Journal of Law, Policy and the Family 51-74.

79	 Global Citizen ‘6 Countries in Africa that have legalized same-sex relationships 
in the past 10 years’, 2021, https://www.globalcitizen.org/en/content/countries-
legalized-same-sex-relationships-africa/ (accessed 10 April 2024). 

80	 Maputo Protocol, art 7(c); see also Vollmer (n 1) 265-273.
81	 Karen Atala and Daughters v Chile IACHR (23 July 2008) Ser L/Doc 22 Rev 1 

paras 116-118.



172     Chapter 5

for raising and developing children rests with both parents82, highlighting 
that parenting is a social function rather than strictly biological or 
gender-based. This provision can support a functional definition of 
family and parenting, affirming that lesbian couples who meet the roles 
and responsibilities of parents can be recognised as families.83 This is vital 
for promoting inclusivity and ensuring that all families, regardless of 
structure, receive equal rights and opportunities. It challenges traditional 
views that define families solely through heterosexual partnerships and 
acknowledges the diversity of family forms. 

Regarding provision (d), which mentions the right to an equitable 
sharing of joint property,84 heterosexist and homophobic laws and policies 
may hinder the application of this provision for non-heteronormative 
marriages. This reflects the broader issue of legal recognition and 
protection of same-sex relationships and the need for comprehensive 
legal reforms to address discriminatory practices in accordance with 
queer theory.85

Similarly, article 20, which addresses the rights of widows, typically 
assumes a traditional heterosexual marriage, potentially excluding 
lesbian couples in countries without legal recognition for same-sex 
relationships. This provision grants certain rights and protections that 
may not automatically apply to lesbian partners, particularly concerning 
guardianship and custodianship of children after a partner’s death.86 
This discrepancy underscores the need for explicit legal recognition and 
protection of same-sex relationships and families to ensure that lesbian 
couples can access the same rights and benefits as heterosexual couples, 
thereby removing legal and societal barriers.

Finally, article 21, which also presumes a traditional heterosexual 
marriage by specifically referring to a ‘husband’ and a ‘widow’, may not 
encompass same-sex couples due to its language. In areas without legal 
recognition of same-sex relationships, lesbian couples often struggle to 
access rights and benefits associated with inheritance. The provisions 
meant to ensure equitable inheritance from a husband or rights to reside 
in the matrimonial home generally do not apply to same-sex partnerships. 

82	 Maputo Protocol, art 13(l).
83	 Okon (n 33) 377.
84	 Maputo Protocol, art 7(d).
85	 Yep (n 9b) 819; cited in Vollmer (n 1).
86	 Maputo Protocol, art 20.
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Therefore, the legal recognition and protection of same-sex relationships 
are essential to extend equal inheritance rights to all couples, including 
lesbian couples. 

4.4	 Access to justice and education

Article 8 calls for the reform of existing discriminatory laws and 
practices.87 This is a significant step towards promoting and protecting 
the rights of lesbian couples who face violence due to homophobic and 
heterosexist laws and practices. This provision creates an opportunity for 
addressing discriminatory practices that impact family rights for lesbian 
couples. It could be the point of departure for a progressive and inclusive 
approach towards ensuring equality and combating discrimination 
against lesbians.

In support, article 12 highlights the transformative role of education 
in breaking down stereotypes, fostering respect, and building inclusive 
societies. It emphasises the importance of eliminating discriminatory 
stereotypes from textbooks, syllabuses, and media, which is crucial for 
enhancing understanding and acceptance of diverse sexual orientations 
and gender identities. According to Kepros, educational reforms are key 
to developing a more inclusive and tolerant society.88 

Integrating gender sensitisation and sexual and human rights 
education across all educational levels, including teacher training, 
is a vital step toward fostering respect, equality, and understanding. 
Educating students about SOGI from an early age raises awareness, 
challenges discriminatory norms, and fosters empathy and acceptance. 
This approach helps dismantle stereotypes, correct misconceptions, 
and promote an inclusive society where everyone’s rights and dignity, 
including those of lesbian couples, are respected. The Convention on the 
Elimination of all Forms of Discrimination against Women (CEDAW) 
Committee pointed out a deficiency in age-appropriate education on 
sexual and reproductive health rights, noting that cultural resistance is 
sometimes to blame.89

87	 Maputo Protocol, art 8(f ).
88	 LR Kepros ‘Queer theory: Weed or seed in the garden of legal theory’ (1999-

2000) 9 Law and Sexuality Rev Lesbian and Gay Legal Issues 279 282. 
89	 CEDAW Committee ‘Concluding observations on the combined eighth and 

ninth periodic reports of Uganda’ (1 March 2022) UN Doc CEDAW/C/UGA/
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5	 Family rights of Kenyan lesbian couples 

5.1 	 Legal framework on the rights of lesbian couples

Against the background of the provisions of the Maputo Protocol, as 
discussed above, this section demonstrates that Kenya’s legal framework 
is still characterised by heterosexist and heteronormative provisions that 
continue to marginalise lesbian couples.90 Nevertheless, as discussed 
further below, a recent decision of the Kenyan Supreme Court has the 
potential to catalyse the start of the process towards decriminalisation 
of same-sex sexual relations in Kenya in line with the provisions of the 
Maputo Protocol. 

The Kenyan Penal Code has long categorised same-sex acts as 
‘unnatural offences’ and ‘against the order of nature’ and are punishable 
by imprisonment for a term of fourteen years.91 Same-sex acts are 
also classified as acts of ‘gross indecency’, which are punishable by 
imprisonment for up to five years.92 This despite article 27 of the 
Constitution of Kenya, 2010, which prohibits discrimination based on 
sex.93 The Supreme Court of Kenya recently held that the term ‘sex’ as 
a protected ground under article 27 includes sexual orientation.94 This 
decision, as mentioned above and further discussed below, is a significant 
milestone in the fight for the protection of the rights of lesbians in Kenya. 

Article 45 of the Constitution of Kenya stipulates that ‘[e]very adult 
has the right to marry a person of the opposite sex’.95 This provision 
outlaws lesbian marriages, which is furthermore mirrored in the Marriage 
Act, 2014, which does not recognise same-sex marriages.96 The Children 
Act (2022) stipulates that ‘[t]he Court shall not make an adoption order 

CO/8-9 para 37. In Uganda, a court successfully overturned a government 
decision to remove comprehensive sexuality education (CSE) from the school 
curriculum: Center for Health, Human Rights and Development (CEHURD) v 
Attorney General and Family Life Network High Court of Uganda Miscellaneous 
Cause 309 of 2016.

90	 Z Nyoni ‘The struggle for equality: LGBT rights activism in sub-Saharan Africa 
(2020) 20 Human Rights Law Review 582-601.

91	 Penal Code Cap 63 Laws of Kenya, sec 162.
92	 Penal Code Cap 63 Laws of Kenya, sec 165.
93	 Constitution of Kenya 2010, art 27(4).
94	 NGOs Co-ordination Board v EG [2023] KESC 102 (KLR) para 79.
95	 Constitution of Kenya 2010, art 45 (2).
96	 Section 3 stipulates that ‘Marriage is the voluntary union of a man and a woman …’.
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in favour of an applicant or joint applicants if the joint applicants are 
not married to each other’.97 These laws are explicitly discriminatory 
and reinforce societal stigmatisation, marginalisation and exclusion of 
lesbian couples. They clearly violate article 8(f ) of the Protocol, which 
calls for states to reform existing discriminatory laws, as discussed above. 
In this regard, it is obvious that in Kenya, under the current legislation, 
lesbian couples cannot (legally) have families of their own because they 
do not have the legal capacity to marry or adopt children. This exclusion 
prevents them from enjoying the legal benefits and protections that 
come with marriage, like inheritance rights, healthcare decision-making, 
and spousal benefits, as set out in section 4 above.

5.2 	 Gitari I and II

Two recent cases, NGOs Co-ordination Board v EG (Gitari I)98 and EG v 
Attorney General (Gitari II),99 could profoundly affect the protection of 
family rights for lesbian couples in Kenya. In Gitari I, the court was tasked 
with determining the legalisation of registration of NGOs advocating 
for LGBTQI rights and their freedom of association.100 The court stated 
that ‘the use of the word “sex” under Article 27(4) of the constitution 
… refers to the sexual orientation of any gender’.101 It added that ‘the 
word “including” under the same article is not exhaustive and comprises 
“freedom from discrimination based on a person’s sexual orientation”’.102 
The court held that ‘an interpretation of non-discrimination which 
excludes people based on their sexual orientation conflicts with the 
principles of human dignity, inclusiveness, equality, human rights and 
non-discrimination’.103 The court, moreover, indicated that to permit 
discrimination based on sexual orientation would be against such 
constitutional principles. 104

97	 Children Act 2022, sec 186(6)(d).
98	 Petition 16 of 2019 [2023] (KLR).
99	 Petition 150 and 234 of 2016 (Consolidated), pending determination at the 

Court of Appeal.
100	 As above para 49.
101	 Petition 16 of 2019 [2023] (KLR) para 79.
102	 As above.
103	 As above.
104	 As above.
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This decision is pivotal as it confirms that the non-discrimination 
clause of the Kenyan Constitution protects against discrimination based 
on sexual orientation. It recognises sexual orientation as a legitimate 
identity, asserting that discrimination on this basis is unconstitutional. 
This ruling challenges laws that discriminate against gay and lesbian 
associations and potentially support a broader definition of family 
that includes diverse relationships, such as those of lesbian couples. It 
moreover supports the call to eliminate discrimination against women, 
including lesbians, under Article 2 of the Maputo Protocol.

Further, the court in Gitari I stipulated that ‘LGBTIQ NGOs have a 
right to freedom of association, including registration’.105 Registration of 
NGOs means that they can advocate for lesbian, gay, bisexual, transgender, 
queer or questioning, intersex, asexual, and more (LGBTQIA+) rights, 
including family rights. This is a progressive step in recognising the rights 
of lesbian couples. This decision aligns with the principles of equality and 
non-discrimination under the Protocol.106 It is a positive step towards 
safeguarding the rights of lesbians. The court further added that the 
Kenyan Constitution requires the state to uphold national values and 
principles of governance, such as the protection of the marginalised.107 
It confirmed that article 21(3) obligates states to address the needs of 
vulnerable groups within society, including members of minorities 
and marginalised communities.108 The court also held that the right to 
freedom of association is ‘inherent in everyone irrespective of whether 
the views they are seeking to promote are popular or not’.109 

Though the Constitution may not explicitly mention sexual 
orientation or gender identity as protected categories, the court’s 
interpretation extends principles of equality and non-discrimination to 
encompass LGBTQ individuals.110 This aligns with the Protocol’s call for 
states to address vulnerable groups’ needs, including those of minorities 
and marginalised communities.111 In a diverse society, the validity of 
opinions should not hinge on their popularity. This perspective challenges 

105	 Petition 16 of 2019 [2023] (KLR) para 72.
106	 Maputo Protocol, art 2
107	 Petition 16 of 2019 [2023] (KLR) para 70.
108	 As above.
109	 As above.
110	 Petition 16 of 2019 [2023] (KLR) para 79.
111	 Maputo Protocol, art 24(a).
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the idea that only mainstream opinions merit respect and protection. 
Human rights must extend to everyone, regardless of whether their views 
or identities conform to societal norms. Thus, this decision represents 
progress in protecting lesbian family rights, aligning with the Maputo 
Protocol’s principles of non-discrimination, equality, and the protection 
of human rights for all individuals.112

In Gitari II, the constitutionality of sections 162(a)(c) and 165 of 
the Penal Code was challenged.113 The petitioners also sought an order 
‘directing the State to formulate policies and adopt practices prohibiting 
discrimination based on sexual orientation and gender identity or 
expression in the health sector’.114

The court found ‘no tangible evidence had been given to support 
the allegations of discrimination against LGBTQ+ communities’.115 
This was despite the fact that human rights violations against LGBTQ+ 
communities occur every day.116 The court further questioned how 
decriminalising same-sex relationships would relate to ‘the values, 
principles and purposes of the Constitution’.117 This notwithstanding 
the fact that constitutional values and principles should be interpreted in 
a way that promotes equality, non-discrimination, and the protection of 
minority rights in accordance with the provisions of the African Charter 
and Maputo Protocol,118 and not rely on cultural ‘values’ that perpetuate 
discrimination.119 The court added that during the Constitution-making 
process, a recommendation was made to outlaw same-sex marriage.120 
The court recognised that article 45(2) of the Kenyan Constitution 
only recognises marriage between adult persons of the opposite sex. 
Consequently, decriminalising same-sex relations would contradict 
article 45(2).121 The court also relied on section 3(1) of the Marriage Act, 
which defines marriage as the voluntary union of a man and a woman.122 

112	 Maputo Protocol, art 2.
113	 Petition 150 & 234 of 2016 (Consolidated) para 1.
114	 Petition 150 & 234 of 2016 (Consolidated) para 2.
115	 Petition 150 & 234 of 2016 (Consolidated) para 299.
116	 Petition 150 & 234 of 2016 (Consolidated) paras 3, 4, 5, 6, 7, 8.
117	 Petition 150 & 234 of 2016 (Consolidated) para 385.
118	 Maputo Protocol, art 2, 8 and 24.
119	 S Tamale ‘Confronting the politics of nonconforming sexualities in Africa’ (2013) 

56 African Studies Review 31.
120	 Petition 150 & 234 of 2016 (Consolidated) para 390.
121	 Petition 150 & 234 of 2016 (Consolidated) para 396.
122	 Petition 150 & 234 of 2016 (Consolidated) para 397.
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Courts can interpret and challenge laws in line with human rights 
standards.123 They should go beyond enforcing discriminatory laws and 
support legal reforms to protect sexual minorities’ rights. The protocol is 
emphatic that states should take action to reform existing discriminatory 
laws in order to protect the rights of women.124 The High Court was 
called upon to act on this provision, and it failed to protect family rights 
for the LGBTQIA+ community.

The court in Gitari II failed to incorporate the provisions of the 
Protocol that call for equality and non-discrimination, as discussed 
above. The decision of the court reveals that it was more focused 
on relying on homophobic laws to deliver its analysis rather than to 
interrogate the efficacies and constitutionality of these laws. On the 
other hand, the court in Gitari II delved into the intricacies of LGBTQ+ 
rights protection and formulated vital questions with regard to Kenya’s 
current laws and policies. 

6	 Drawing lessons through a comparative analysis

This section analyses the Yogyakarta Principles,125 Resolution 275126 
and SDG 10127 as key instruments in addressing lesbian family 
rights. Yogyakarta Principles specifically address family rights for the 
LGBTQIA+ community; Resolution 275 is the only AU instrument 
that expressly addresses LGBTQIA+ rights, while SDG 10 addresses 
legal reforms of discriminatory laws. Together with the Maputo Protocol, 
they arguably offer vital recommendations on how Kenya should address 
family rights for lesbian couples.

6.1 	 Yogyakarta principles 

The introduction to the Yogyakarta Principles stipulates that,

123	 Constitution of Kenya, 2010 art 23 and 165.
124	 Maputo Protocol, art 8.
125	 International Commission of Jurists (ICJ) Yogyakarta Principles – Principles on 

the application of international human rights law in relation to sexual orientation 
and gender identity (2007).

126	 ACHPR/Res.275(LV)2014.
127	 Sustainable Development Goals ‘Goal 10’ https://sdgs.un.org/goals/goal10 

(accessed 9 July 2024).
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All human beings are born free and equal in dignity and rights … [a]ll human rights 
are universal, interdependent, indivisible and interrelated. Sexual orientation and 
gender identity are integral to every person’s dignity and humanity and must not 
be the basis for discrimination or abuse.

Principle 24 focuses on the right to found a family without discrimination 
based on sexual orientation or gender identity. It acknowledges the 
diverse forms that families can take and emphasises the importance of 
ensuring equality for all families.128 The principle outlines several state 
obligations. First, states should enact legislative, administrative, and other 
measures to ensure access to adoption and assisted procreation without 
discrimination based on sexual orientation or gender identity. This 
includes access to donor insemination and other assisted reproductive 
technologies.129 Furthermore, states are urged to recognise and respect 
the diversity of family forms, including those that are not defined by 
descent or marriage. They should ensure that no family is subjected to 
discrimination based on the sexual orientation or gender identity of its 
members. This applies to social welfare, public benefits, employment, 
and immigration.130

The principle also emphasises the best interests of the child as a 
primary consideration in all decisions concerning children. It states 
that the sexual orientation or gender identity of the child or any family 
member should not be considered incompatible with the best interests 
of the child.131

Additionally, states that recognise same-sex marriages or registered 
partnerships are called upon to provide equal entitlements, privileges, 
obligations, and benefits to same-sex married or registered partners as 
those available to different-sex married or registered partners. Similar 
equality should be ensured for same-sex unmarried partners.132

In light of the case law presented above, Principle 24 arguably offers 
vital lessons for Kenya. It challenges heteronormative and heterosexist 
assumptions133 and provides important guidelines for Kenya to ensure 
equal treatment and protection for all families. It is a significant step 

128	 As above principle 24.
129	 As above.
130	 As above.
131	 As above.
132	 As above.
133	 Vollmer (n 1) 218.
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towards advancing the rights of lesbian couples’ family rights. I propose 
that states, including Kenya, adopt a resolution to reflect guidelines 
in the Yogyakarta Principles by virtue of article 2(5) and (6) of the 
Constitution, especially because Kenya is a signatory to the Principles.134

6.2 	 African Commission Resolution 275 

Resolution 275 of the African Commission addresses the protection 
against violence and human rights violations based on sexual orientation 
or gender identity.135 While the resolution does not explicitly focus 
on family rights for lesbian couples, it provides important context for 
understanding the challenges faced by LGBTQIA+ individuals and 
their families in Africa. 

The resolution reaffirms the principles of non-discrimination and 
equality enshrined in the African Charter.136 It acknowledges the 
alarming acts of violence, discrimination, and other human rights 
violations committed against individuals due to their actual or perceived 
SOGI. This includes acts such as ‘corrective’ rape, physical assaults, 
torture, murder, arbitrary arrests, and detentions.137

Moreover, the resolution expresses concern about the violence and 
human rights abuses faced by human rights defenders and civil society 
organisations working on issues of SOGI in Africa. It highlights 
the failure of law enforcement agencies to diligently investigate and 
prosecute perpetrators of violence targeting individuals based on their 
sexual orientation or gender identity.138

Furthermore, it is argued that the resolution indirectly supports 
the need to recognise and protect lesbian family rights by states such 
as Kenya. It implicitly acknowledges that lesbian couples and their 
families may face discrimination and harm. It calls on all states to ensure 
an enabling environment for human rights defenders, including those 
advocating for the rights of sexual minorities.139

134	 Yogyakarta Principles (n 125) annex.
135	 ACHPR/Res.275(LV)2014.
136	 African Charter, arts 2 and 3; however, it is uncertain whether these principles are 

explicitly extended to SOGI see Rudman (n 73) 24.
137	 ACHPR/Res.275(LV)2014.
138	 As above.
139	 As above.
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The resolution’s primary goal is to terminate violence and abuse, 
guarantee equal legal protection, and implement responsive judicial 
processes, all of which enhance the recognition and protection of non-
heteronormative families. It encourages states to enact and enforce laws 
that prohibit violence based on SOGI, helping establish an inclusive 
legal framework that protects the rights of lesbian couples and their 
families. It provides a broader context for Kenya to understand the 
challenges faced by LGBTQIA+ communities. In Kenya, the Ministry 
of Defence implemented a Gender Policy in 2017 incorporating gender 
considerations and Resolution 275 into military operations.140 This 
resolution is the closest African states have come to adopting a framework 
that protects LGBTQIA+ rights. It is hoped that other resolutions will 
follow suit to cover other areas, such as family rights protection, but this 
is good progress, though slow.

6.3 	 SDG 10

SDG 10, specifically Target 10.3, focuses on reducing inequalities in 
outcomes and ensuring equal opportunities.141 This target is highly 
relevant to the family rights of lesbian couples as it addresses the need to 
eliminate discriminatory laws, policies, and practices that hinder equal 
access to family rights.142

Many African countries have laws and policies that discriminate 
against non-heteronormative families.143 As discussed earlier, these often 
deny legal recognition and protection to non-heteronormative families, 
limiting their ability to form families and enjoy family-related rights and 
benefits.

140	 Republic of Kenya combined 12th and 13th Periodic Reports 2015-2020 on the 
African Charter on Human and Peoples’ Rights and Initial Report on the Protocol 
to the African Charter on Human and Peoples’ Rights on the Rights of Women in 
Africa, April 2020 para 291.

141	 Sustainable Development Goals ‘Goal 10’ https://sdgs.un.org/goals/goal10 
(accessed 9 July 2024).

142	 As above.
143	 ILGA World: Lucas Ramon Mendos, and others  ‘State-sponsored homophobia 

2020: Global legislation overview update’, December 2020, https://ilga.org/
wp-content/uploads/2023/11/ILGA_World_State_Sponsored_Homophobia_
report_global_legislation_overview_update_December_2020.pdf (accessed 11 April 
2024).
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Target 10.3 aims to foster an environment in Kenya where lesbian 
couples can freely form families and have their relationships officially 
recognised and protected. It advocates for giving lesbians the same 
opportunities as heterosexual couples, including equal access to 
adoption, assisted reproduction technologies, and other family formation 
methods. This target underscores the importance for Kenya to confront 
and dismantle discriminatory laws, practices, and barriers that hinder the 
family rights of lesbian couples. It encourages Kenya to rectify systemic 
inequalities and biases in its legal and social frameworks, moving toward 
a more inclusive and equitable society, as highlighted in queer theory. 

7	 Conclusion and recommendations

This chapter delved into the progress, challenges, and barriers surrounding 
family rights for lesbian couples under the Maputo Protocol. It has 
highlighted the potential of various provisions within the Protocol 
to advance these rights. However, there are limitations as the Maputo 
Protocol, as was presented under section 4, is queer blind. This gap, 
coupled with Kenya’s non-compliance with regional and international 
law, hinders legal recognition and access to family-related rights for 
lesbian couples. To address these issues, the final section proposes several 
recommendations, including advocacy, legal reforms, support systems, 
and monitoring. Legal reforms such as the adoption of a queer-sensitive 
resolution by African states implementing the Protocol will be key to 
protecting family rights for lesbian couples. The journey towards equal 
family rights for lesbian couples in Kenya requires concerted efforts from 
stakeholders to challenge discriminatory laws, raise awareness, and foster 
inclusive support systems. Consequently, Kenya can overcome barriers 
and create a more just and inclusive society that respects the rights of 
all individuals, regardless of sexual orientation or gender identity. This 
would go a long way in interpreting and implementing the Maputo 
Protocol in an inclusive manner to protect family rights for lesbian 
couples in Kenya.

In light of the above, this chapter provides the following 
recommendations: First, comprehensive advocacy campaigns in Kenya 
and Africa as a whole should be conducted to raise awareness about 
LGBTQIA+ rights and challenges faced by lesbian couples in accessing 
family rights under the Protocol. This can entail engaging with civil 
society organisations, human rights activists, and LGBTQIA+ rights 
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advocates to create a united front in advocating for the recognition and 
protection of family rights for lesbian couples. This can involve utilising 
various communication channels, including social media, public events, 
and media outreach, to educate the public about the importance of 
inclusivity and challenge heteronormative assumptions. Once people 
understand the discrimination faced by lesbians in accessing family 
rights (as discussed in the gay and lesbian rights theory), they become 
empathetic and more tolerant of diverse views.

Second, African countries, including Kenya, should advocate for 
legal reforms to eliminate discriminatory laws and policies that impede 
the recognition and protection of family rights for lesbian couples. 
African states should push for the recognition of same-sex relationships, 
including marriage or civil partnership, through legislative measures that 
ensure equal rights and responsibilities for lesbian couples. For instance, 
Kenya should formulate laws to reflect guidelines in the Yogyakarta 
Principles by virtue of article 2(5) and (6) of the Constitution, especially 
because Kenya is a signatory to the Principles.144 States should adopt a 
queer-sensitive resolution that implements the Protocol and reflects 
protections against discrimination based on SOGI and equality of 
family rights in accordance with queer theory.

Third, states, including Kenya, should advocate for the establishment 
of support systems and services tailored to the unique needs of lesbian 
families, including counselling, healthcare, and social welfare services. 
This necessitates adequate funding and collaboration with healthcare 
providers, mental health professionals, and social workers to ensure 
culturally sensitive and LGBTQ+ inclusive care and support. The 
government should allow LGBTQIA communities to establish networks 
and support groups that provide a safe and empowering environment 
for lesbian families to share experiences, seek guidance, and build social 
connections.

Finally, states, including Kenya, should monitor and document 
human rights violations and discriminatory practices against lesbian 
families and report such incidents to relevant human rights bodies and 
mechanisms. To address human rights violations against lesbian families, 
it is essential to utilise established mechanisms like the Universal Periodic 

144	 Yogyakarta Principles (n 125) annex.
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Review (UPR). This mechanism monitors and assesses member states’ 
compliance with human rights obligations, including those related to 
sexual orientation and gender-based violence. Vollmer and Vollmer145 
show how the UPR not only reviews countries’ human rights records 
but also promotes enhancements through targeted recommendations. 
This structured approach aids Kenya in advancing protections for lesbian 
family rights under the Maputo Protocol.

145	 DT Vollmer & SC Vollmer ‘Global perspectives of Africa: Harnessing the 
universal periodic review to process sexual and gender-based violence in SADC 
member states’ (2022) 33 Stellenbosch Law Review 8-41.
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Abstract 

This chapter interrogates the implementation of article 8 of the 
Maputo Protocol pertaining to the right of women with disabilities 
(WWDs) to access justice in Zimbabwe. Specifically, the chapter 
assesses the significance of access to justice in WWDs and interrogates 
its implementation through legal, policy, and institutional frameworks 
in Zimbabwe and the challenges thereof. This qualitative study 
gathered data using document review and interviews. The chapter 
acknowledges that access to justice is a fundamental right for WWDs 
as it facilitates the enjoyment of their wider rights. From the normative 
framework, the study notes significant protection of WWDs’ right 
to justice in the Constitution of Zimbabwe, 2013 and the National 
Disability Policy (2021). Institutional mechanisms have also been 
put in place to ensure access to justice for WWDs. However, despite 
these progressive provisions and mechanisms, WWDs’ actual access 
to justice remains a pipe dream due to poverty, limited knowledge, 
attitudinal, language and accessibility barriers. Indeed, WWDs 
are disproportionately excluded from legal protection and are more 
likely to have their credibility questioned due to gender and disability 
stereotypes. Thus, the chapter recommends alignment of local laws to 
best international practices, capacity strengthening of justice delivery 
stakeholders, including the police and the judiciary, in disability-
gender mainstreaming, and resourcing of such justice systems with 
interpreters and technology to enhance inclusive justice delivery. 

Keywords: access to justice, accessibility, rights, women with 
disabilities 

1	 Introduction and background 

The Government of Zimbabwe ratified the Protocol to the African 
Charter on Human and Peoples’ Rights on the Rights of Women in 
Africa (Maputo Protocol) in 2008, thereby indicating its willingness 
to be bound by and adhere to its principles and norms. The Maputo 
Protocol enshrines a wealth of rights for African women, including 
women with disabilities (WWDs). As a comprehensive framework for 
women’s rights in Africa, the Maputo Protocol recognises several rights 
of women in Africa, including access to justice for WWDs on an equal 
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basis with others. Article 8(a) of the Protocol enjoins state parties to 
facilitate women’s access to justice and equality before the law, including 
WWDs. 

Access to justice for WWDs is also afforded prominence under article 
13 of the United Nations Convention on the Rights of Persons with 
Disabilities (CRPD) and the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Persons with Disabilities in Africa 
(Protocol on the Rights of Persons with Disabilities), which confer states 
the duty to ensure effective access to justice for persons with disabilities 
(PWDs) including WWDs.1 It has been argued that the right of access 
to justice under article 13 of the CRPD and the Protocol on the Rights 
of Persons with Disabilities is an extension of the existing universal rights 
to an effective remedy and to a fair hearing.2 Other general recognition 
for access to justice for persons, including WWDs, is proclaimed under 
the Universal Declaration of Human Rights (Universal Declaration),3 
the International Covenant on Civil and Political Rights (ICCPR)4 and 
the African Charter on Human and Peoples’ Rights (African Charter).5 
These instruments further enjoin state parties to take all appropriate 
measures to ensure the promotion of the right of women, including 
WWDs, to live independently and seek justice throughout the country 
and cities and villages. In essence, article 8 of the Maputo Protocol, 
article 13 of the CRPD, and article 3(g) of the Protocol on the Rights 
of Persons with Disabilities create a duty upon Zimbabwe to provide 
accommodations to overcome the numerous limitations for WWDs’ 
access to justice.

This chapter discusses the import of article 8 of the Maputo Protocol 
on access to justice for WWDs, particularly those with physical disability 
or visual and hearing impairments and assess its implementation in 
Zimbabwe. Specifically, the chapter focuses on the assessment of the 
utility of available laws, policies and institutional frameworks in ensuring 
WWDs’ access to justice in Zimbabwe and the persistent barriers to these 

1	 CRPD art 13.
2	 A Lawson & E Flynn ‘Disability and access to justice in the European Union: 

Implications of the UN Convention on the Rights of Persons with Disabilities’ 
(2013) 4 European Yearbook of Disability Law 7 45.

3	 Article 8 of the UDHR recognises access to justice.
4	 Article 2 of the ICCPR refers to the right to an effective remedy for all the rights 

enshrined in the Covenant.
5	 Article 7(1) of the African Charter provides for access to justice.
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disadvantaged groups’ access to justice. This chapter further proffers 
measures for Zimbabwe and other state parties to the Maputo Protocol 
to ensure WWDs’ access to justice on an equal basis with others. 

The evaluation presented in this chapter relies on a qualitative 
analysis of laws, policies, and institutional opportunities to determine 
their utility in allowing WWDs access to justice. The reviewed laws 
and mechanisms include the Constitution of Zimbabwe, the Disability 
Persons Act, the National Disability Policy (2021) (NDP), and the 
utility of institutions such as the Legal Aid Directorate, courts and non-
state actors in ensuring WWDs’ access to justice. The study also relies on 
empirical views of seven WWDs and eight key informant interviewees 
purposively drawn from Masvingo and Manicaland provinces, where 
researchers stay.6 Through referrals from Disabled People Organisations 
(DPOs), the study reached out to WWDs with varied disabilities from 
urban and rural areas to add their experiences about accessing justice. Key 
informants included judiciary experts and representatives of disability 
movements and WWDs, who gave insights on the adequacy of relevant 
mechanisms and remaining challenges to WWDs’ access to justice in 
Zimbabwe.

Chronologically, following this introduction is a conceptualisation 
of access to justice and its import on WWDs in section 2. After 
that, section 3 discusses the utility of laws, policies and institutional 
mechanisms in advancing WWDs’ access to justice in Zimbabwe and 
the remaining limitations for WWDs. The chapter concludes in section 
4 with recommendations to improve WWDs’ access to justice.

2	 The concept of access to justice and its importance for PWDs

According to Lord et al, ‘access to justice’ is a broad concept encompassing 
people’s effective access to formal and informal systems, procedures, 
information, and locations used to administer justice.7 Similarly, the 
United Nations Development Programme defines ‘access to justice’ as 

6	 For the protection of respondents, this study avoided referring to WWDs 
and key informants by their names or organisational names. Instead, the study 
referred to WWDs by their type of disability, and disabled persons organisations 
representatives by their professions or sectors they represent. 

7	 JE Lord, KN Guernsey, JM Balfe, VL Karr & ASN Flowers Human rights yes! 
Action and advocacy on the rights of persons with disabilities (2012) 136
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‘[t]he ability of people to seek and obtain a remedy through formal or 
informal institutions of justice, and in conformity with human rights 
standards’.8 This chapter focuses on the formal systems of justice, which 
refer to systems that are state based – this means justice is offered to 
citizens through state-based institutions of justice such as the courts, 
prosecutors, and the police. 

The first concept to define is ‘access’ itself before attempting to define 
what access to justice means. Etymologically, access is defined as the 
means or opportunity to approach or enter a place or permission, liberty, 
or ability to enter, approach, or pass to and from a place or to approach 
or communicate with a person or thing.9 

The concept of access to justice is multifaceted in nature, it 
encompasses various stages of obtaining remedies to identify justice 
problems.10 Access to justice begins with enacting laws that protect 
women’s rights, creating awareness of the rights, women’s understanding 
of the laws, and the ability to reach relevant institutions where they 
can file complaints or seek protection.11 Further, the concept includes 
the ability of law enforcement officers and decision-makers to create 
a conducive environment in which women’s rights are protected and 
violations addressed.12 The ability of WWDs to obtain and benefit 
from their legal rights and remedies depends on their access to legal 
information, advice and representation.13 It also encompasses WWD’s 

8	 United Nations Development Programme (UNDP) Programming for Justice: 
Access for All – A Practitioner’s Guide to Human Rights-Based Approach to 
Access to Justice, https://www.undp.org/asia-pacific/publications/programming-
justice-access-all (accessed 4 November 2024).

9	 Miriam-Webster Dictionary, https://www.merriam-webster.com/thesaurus/
access (accessed 4 November 2024).

10	 J Beqiraj & L McNamara Children and access to justice: National practices, 
international challenges (Bingham Centre for the Rule of Law Report 02/2016 
International Bar Association 2016) 5.

11	 United Nations ‘Access to justice for persons with disabilities: Toolkit on 
disability for Africa’ (2016), https://desapublications.un.org/sites/default/files/
publications/2022-03/Access-to-justice.pdf (accessed 4 November 2024).

12	 S Omondi, E Waweru & D Srinivasan ‘Breathing life into the Maputo Protocol: 
Jurisprudence on the rights of women and girls in Africa’ (2018), https://
d3n8a8pro7vhmx.cloudfront.net/equalitynow/pages/817/attachments/
original/1543482389/Breathing_Life_into_Maputo_Protocol_Case_
Digest-Jurisprudence_on_the_Rights_of_Women__and_Girls_in_Africa.
pdf ?1543482389 (accessed 4 December 2024).

13	 Rights of Women ‘Women’s access to justice: a research report’ (2014), https://
rightsofwomen.org.uk/wp-content/uploads/2014/10/Womens_access_to_
Justice-a_research_report-2011.pdf
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effective access to procedures, systems, information, and locations used 
in the administration of justice. Such a broad definition ensures that the 
conceptualisation of access to justice is framed to address a wide range 
of scenarios in which WWDs make claims about their rights, seek to 
enforce their entitlements or claim justice.14

The United Nations Office of the High Commissioner for Human 
Rights (OHCHR) emphasised the significance of access to justice by 
indicating that ‘[a]ccess to justice is a fundamental right in itself and 
an essential prerequisite for the protection and promotion of all other 
human rights’.15 In addition, the OHCHR has divided the right to access 
justice under article 13 of the CRPD into three categories: (1) equality 
before the courts and the right to a fair trial; (2) the right to an effective 
remedy; and (3) participation in the administration of justice.16 These 
categories are all important for the legal empowerment of WWDs. 

Under the first category of equality before the courts and fair trial 
rights, states must ensure physical accessibility of legal proceedings; that 
information relevant to such proceedings is made available in formats 
that are accessible and easy to understand for WWDs to defend their 
rights; and legal aid is provided for WWDs who are unable to afford 
counsel.17 Under the second category, the right to an effective remedy 
includes the duty to investigate and prosecute if sufficient evidence 
of a crime is found; the right to redress, reparations and remedies for 
human rights violations; and restoration of individuals’ dignity.18 Lastly, 
the right to participate directly or indirectly in the administration of 
justice includes the ability to participate as claimants or victim-survivors, 
defendants, witnesses, experts, jurors, judges and lawyers.19

In essence, guaranteeing access to justice remains indispensable to 
democratic governance, the rule of law, and combating inequality and 
exclusion.20 The Committee on the Elimination of Discrimination 

14	 VD Fina, R Cera & G Palmisano The United Nations Convention on the Rights of 
Persons with Disabilities, commentary (2017) 282. 

15	 Access to Justice for Children: Report of the United Nations High Commissioner 
for Human Rights, 16 December 2013, UN Doc A/HRC/25/35 para 3.

16	 Right to Access Justice under Article 13 of the Convention on the Rights of 
Persons with Disabilities, 27 December 2017, UN Doc A/HRC/37/25 para 3.

17	 Right to Access Justice under Article 13 (n 16) paras 17-42.
18	 Access to Justice for Children (n 15) paras 43-53.
19	 Access to Justice for Children (n 15) paras 54-61.
20	 UN Human Rights Special Procedures ‘International Principles and Guidelines 

on Access to Justice for Persons with Disabilities’ (2020), https://www.ohchr.org/
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against Women (CEDAW) Committee expressed that access to justice 
is ‘indispensable to the realisation of [all] women’s rights’.21 This is 
particularly so for WWDs, who continuously face widespread human 
rights violations. This vulnerability stems from the intersection of their 
gender and disability, compounded by societal structures and norms that 
perpetuate inequality and restrict their access to justice. Thus, access to 
justice is also key, as this right is a fundamental pillar of international 
law and is the means by which all other human rights of WWDs can be 
protected and upheld.22 

Legislatively, international and regional human rights instruments 
recognise the right to access justice.23 However, the focus of this chapter 
is on the regional legislative framework. The African Charter guarantees 
the right to equal treatment under the law and fair trial in articles 3 and 7, 
respectively. According to the Charter, these rights should be accessible to 
all individuals without any form of discrimination.24 The Protocol on the 
Rights of Persons with Disabilities enshrines the right to access justice for 
PWDs. Article 13 enjoins state parties to ensure that PWDs have access 
to justice without discrimination. Similarly, the African Commission 
on Human and Peoples’ Rights (African Commission) has affirmed 
that states ‘have the duty to ensure that judicial bodies are accessible to 
everyone within their territory and jurisdiction, without distinction of 
any kind’ and that ‘non-nationals are entitled to the enjoyment of this 
right just as do nationals’.25 The Maputo Protocol, which is the focus of 
this paper, enshrines the right to access to justice in article 8. Of specific 

sites/default/files/Documents/Issues/Disability/SR_Disability/GoodPractices/
Access-to-Justice-EN.pdf (accessed 4 November 2024).

21	 UN Committee on the Elimination of Discrimination against Women (CEDAW 
Committee) General Recommendation No 33: on women’s access to justice,  
23 July 2015, CEDAW/C/GC/33 para 1.

22	 Right to Access Justice under Article 13 (n 16) para 3.
23	 UDHR arts 7 and 8; ICCPR art 2(3)(a), 9(4), 14(1); International Convention 

on the Elimination of All Forms of Racial Discrimination (CERD) arts 5 and 6; 
International Convention on the Protection of the Rights of all Migrant Workers 
and Members of their Families (ICRMW) arts 16(7-9), 18(3)(5)(7) and 24; 
International Convention for the Protection of All Persons from Enforced 
Disappearance (ICPPED) art 12.

24	 African Charter art 2: ‘Every individual shall be entitled to the enjoyment of the 
rights and freedoms recognised and guaranteed in the present Charter without 
distinction of any kind such as race, ethnic group, colour, sex, language, religion, 
political or any other opinion, national and social origin, fortune, birth or any 
status’.

25	 Good v Botswana (2010) AHRLR 43 (ACHPR 2010) para 163.



198     Chapter 6

interest to this chapter is article 8(a), which stipulates that state parties, 
such as Zimbabwe, must take all appropriate measures to ensure ‘effective 
access by women to judicial and legal services, including legal aid’. 

The following section discusses Zimbabwe’s efforts to implement 
article 8(a) of the Maputo Protocol. It specifically highlights the legal, 
policy and institutional measures needed to implement access to justice 
for WWDs. It further presents the remaining challenges of WWDs in 
accessing justice in Zimbabwe, building on their lived experiences.

3	 Implementation of article 8 of the Maputo Protocol in 
Zimbabwe

3.1	 Constitutional provisions for access to justice 

The Constitution of Zimbabwe makes Sign Language one of the 16 
official languages in the country.26 Section 22(3)(c) of the Constitution 
and the NDP indicate that the use of Zimbabwean sign language must be 
recognised, developed and promoted by all state institutions, including 
the justice system. Despite this clarion call, sign language usage has been 
limited in Zimbabwe, particularly in the justice delivery system, due to 
limited sign language interpreters.27 Similarly, Braille communications 
are also limited due to resource constraints and expertise in the justice 
delivery system in Zimbabwe. Without sign language interpreters, 
Braille-translated documents, inclusive investigative processes and 
judicial procedures, many WWD end users of these languages are 
discouraged from accessing the justice system. While some financially 
stable PWDs engage private aids to interpret for them, the majority of 
PWDs, particularly WWDs, who comprise the majority of the poor, 
cannot afford to engage personal interpreters to assist them as they seek 
justice. 

Section 22 of the Constitution further shows the Government of 
Zimbabwe’s commitment to remove all barriers to access justice for 
PWDs. The section directs state institutions and agencies to recognise 

26	 Section 6 of the Zimbabwean Constitution 
27	 C Dziva ‘Advancing the rights of rural women with disabilities in Zimbabwe: 

Challenges and opportunities for the twenty-first century’ PhD thesis, University 
of South Africa, 2018 (on file with author) 92. 
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and respect the rights of persons with physical or mental disabilities. This 
remains key as it calls for a multisectoral approach by justice stakeholders 
to address and minimise the shortcomings of WWDs in accessing 
justice in Zimbabwe. In addition, section 22(3)(b) of the Constitution 
calls upon the state and its agencies to consider specific requirements of 
PWDs in their development plans and policies. Mainstreaming disability 
in policies and plans of justice delivery institutions remains key for 
informed budgeting that caters to the much-needed assistive devices to 
accommodate PWDs. Moreover, disability-sensitive policy frameworks 
direct employees in justice delivery institutions to eliminate barriers to 
PWDs’ access to justice.

Furthermore, the Constitution calls for agencies to take measures 
to ensure PWDs’ accessibility, including WWDs, to all buildings, 
such as justice delivery institutions and transportation to which other 
members of the public have access.28 Accessibility of buildings addresses 
the inherent challenge to independent living of PWDs in Zimbabwe. 
More often than not, PWDs, including WWDs’ independent living, 
are affected as they face challenges in accessing public structures such as 
police stations and courts in Zimbabwe.29

Section 83 of the Constitution specifically protects the rights of PWDs 
by asserting that the state must take appropriate measures to ensure that 
‘within the limits of the resources available to it … persons with disabilities 
realize their full mental and physical potential, including measures to 
provide state-funded education and training’.30 This is key for WWDs, 
who constitute the majority of uneducated PWDs in Zimbabwean 
society.31 Consequently, this limits the comprehension of their rights 
and access to justice systems. In as much as this is commendable, what 

28	 Section 22(4) of the Constitution.
29	 A Kunambura ‘Justice elude persons with disabilities’ (2016) https://www.

hrforumzim.org/justice-eludes-people-with-disabilities/ (accessed 4 November 
2024).

30	 Emphasis added.
31	 In a survey conducted in Manicaland province, they found that of the PWDs 

who had never been to school, 16.5% were female, while 38.5% were male. 
See Poverty Reduction Forum Trust ‘Access to health services for people with 
disabilities in Zimbabwe – a case of Mutasa, Mutare Urban and Mutare Rural 
Districts in Manicaland Province’ August 2021 https://evidenceforinclusion.org/
wp-content/uploads/2021/09/Zimbabwe-ECID-Research-Report.pdf (accessed 
17 February 2024); S Mukhopadhyay & M Musengi ‘Contrasting visions of 
inclusive education: Comparisons from rural and urban settings in Botswana and 
Zimbabwe’ (2012) 2 Electronic Journal for Inclusive Education 1-30, 10.
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should be noted is that section 83 makes the realisation of the rights of 
PWDs contingent upon the state’s available resources. Manatsa argues 
that ‘this can pose serious problems as the government can rely on the 
provision to plead poverty’.32 To address this weakness, Mandipa argues 
that section 83 should be amended to clearly underscore that the state 
must ensure the progressive realisation of such rights.33

The right of access to justice provided for under section 69 of the 
Constitution as part of the broader framework of the right to a fair 
hearing recognises the courts as the custodians of the Constitution 
and guardians of the remedies for the protection and enforcement of 
fundamental rights and freedoms. Section 69(3) provides that ‘[e]very 
person has the right of access to the courts or to some other tribunal or 
forum established by law for the resolution of any dispute’. This right 
to access justice was emphasised in Sadiqi v Muteswa,34 where it was 
confirmed that ‘[s]ection 69 of the Constitution enshrines and protects 
the right to a fair hearing’. It was further stated that section 69 ‘guarantees 
that the courts are open to every person’.

The explicit provision of the right to have access to justice in Chapter 
4 of the Zimbabwean Constitution, the Declaration of Rights, presents 
an opportunity that can be very useful for WWDs in exercising their 
rights. Enshrining the right to access the courts in a Declaration of 
Rights identifies it as ‘fundamental and places it beyond the depredations 
of a transient electoral majority’.35 A justiciable Declaration of Rights 
allows aggrieved parties to sue the government for a breach thereof. The 
Constitution is, therefore, a good foundation upon which citizens can 
ensure that its provisions, particularly those in the Declaration of Rights, 
are implemented.

While it is agreed that socio-economic rights are justiciable, their 
justiciability means little without domestic legal systems that afford 

32	 P Manatsa ‘Are disability laws in Zimbabwe compatible with the provisions of the 
United Nations Convention on the Rights of Persons with Disabilities (CRPD)?’ 
(2015) 4 International Journal of Humanities and Social Science Invention 26.

33	 E Mandipa ‘A critical analysis of the legal and institutional frameworks for the 
realisation of the rights of persons with disabilities in Zimbabwe’ in C Ngwena,  
I Grobbelaar-du Plessis, H Combrick & S D Kamga (eds) African Disability Rights 
Yearbook (2013) 74.

34	 [2020] ZWHHC 249.
35	 E Mureinik ‘Beyond a charter of luxuries: Economic rights in the Constitution’ 

(1992) 8 South African Law Journal 464.
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access to effective remedies for rights violations.36 Section 85 of the 
Constitution gives courts wide remedial powers by providing that ‘the 
court may grant appropriate relief including a declaration of rights 
and an award of compensation’. Section 85 further gives everyone locus 
standi to ‘approach a court, alleging that a fundamental right or freedom 
enshrined in this chapter has been, is being or is likely to be infringed, and 
the court may grant appropriate relief ’.37 As a result, in cases when a right 
guaranteed by the Declaration of Rights has been violated, anyone can 
approach the court, and the court may provide the necessary remedy. In 
Fose v Minister of Safety and Security (Fose),38 the Constitutional Court 
of South Africa, in explaining the court’s remedial powers, stated that:

It is left to the courts to decide what would be appropriate relief in any particular 
case … [a]ppropriate relief will in essence be relief that is required to protect and 
enforce the Constitution. Depending on the circumstances of each particular case 
the relief may be a declaration of rights, an interdict, a mandamus or such other 
relief as may be required to ensure that the rights enshrined in the Constitution 
are protected and enforced. If it is necessary to do so, the courts may even have to 
fashion new remedies to secure the protection of these all important rights.

Section 46(1)(e) of the Zimbabwean Constitution permits courts to 
consider pertinent foreign law while interpreting the Declaration of 
Rights. Thus, Sithole contends that ‘the South African jurisprudence on 
court’s remedial powers as explained in the Fose case above falls under 
foreign law’.39 Furthermore, considering the similarities between section 

36	 W Ellen ‘Aspirational principles or enforceable rights? The future for socio-
economic rights in national law’ (2006) 22 American University International 
Law Review 56. 

37	 Section 85(1) of the Zimbabwean Constitution provides as follows: 
	 Enforcement of fundamental human rights and freedoms. (1) Any of the following 

persons, namely –
	 (a) 	 any person acting in their own interests;
	 (b) 	 any person acting on behalf of another person who cannot act for themselves;
	 (c) 	 any person acting as a member, or in the interests, of a group or class of 

persons;
	 (d) 	 any person acting in the public interest;
	 (e) 	 any association acting in the interests of its members; 
	 is entitled to approach a court, alleging that a fundamental right or freedom 

enshrined in this Chapter has been, is being or is likely to be infringed, and the 
court may grant appropriate relief, including a declaration of rights and an award 
of compensation.

38	 1997 (3) SA 786 (CC).
39	 L Sithole ‘Women’s right to access family planning and maternal health care 

services in Hwange rural district, Zimbabwe: challenges and opportunities’ PhD 
thesis, University of Cape Town, 2020 (on file with author) 164.
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85 of the Zimbabwean Constitution and section 38 of the South African 
Constitution, which both provide for the court’s remedial powers when 
giving remedies for infringement of rights in the Bill of Rights, the South 
African jurisprudence is helpful in determining the meaning of remedial 
powers within the Zimbabwean context.40

3.2 	 The Disabled Persons Act of Zimbabwe 

The Disabled Persons Act of Zimbabwe (DPA) is the primary law dealing 
exclusively with disability matters. However, it falls short of adequately 
addressing the human rights of PWDs, let alone WWDs. The major 
drawback of this Act is that it is archaic and follows an outdated medical 
model of disability, which locates disability within the person and views 
PWDs not as rights holders but as objects for clinical intervention.41 Its 
preamble states that it:

[M]ake[s] provision for the welfare and rehabilitation of disabled persons; to 
provide for the appointment and functions of a Director for Disabled Persons’ 
Affairs and the establishment and functions of a National Disability Board; and 
to provide for matters connected with or incidental to the foregoing.

For a primary piece of legislation on disability, the DPA, in its current form, 
is a serious disservice to PWDs. It does not provide for any meaningful 
protection of the rights of PWDs. For example, it is silent on the issues 
of independent living, access to justice, and basic services. Furthermore, 
it lacks any guarantees on accessible formats of information for PWDs. 
These are crucial for the realisation of WWDs’ rights in general and 
equality and non-discrimination in particular. Appreciating the archaic 
nature of the current DPA, the legislature is in the process of enacting 
a new act on PWDs. The Persons with Disabilities Bill is undergoing 
stakeholder engagements and is awaiting to be tabled before Parliament 
in Zimbabwe. The draft law overhauls the entire DPA and confers rights 
to WWDs, including living independently and accessing justice. While 
living independently does not automatically result in access to justice, 
it addresses some of WWD’s challenges, such as inaccessible physical 
environment, transportation, information and communications that 

40	 Sithole (n 39) 164.
41	 G Quinn & T Degener Human rights and disability: The current use and future 

potential of United Nations human rights instruments in the context of disability 
(2002) 10.
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largely limit access to justice. It is based on this view that researchers of 
this chapter believe that if passed, the Persons with Disabilities Bill will 
largely implement the Maputo Protocol (article 8) and CRPD (article 
13) and (legally) guarantee access to justice for WWDs in Zimbabwe.

3.3 	 National Disability Policy

The Government of Zimbabwe promulgated the NDP in February 2021. 
This NDP is a laudable development that seeks to move away from the 
outdated medical model provided for in the DPA to inclusive human 
rights and intersectional models. Its purpose is to guide the state and all 
institutions and agencies of government, development partners and all 
sectors at every level in formulating and supporting the implementation 
of laws, policies and intervention strategies that lead to fulfilling, 
promoting, protecting and respecting the rights of PWDs in Zimbabwe. 
The NDP seeks to address the oppression, marginalisation and 
discrimination that is experienced by PWDs because of the intersection 
of disability and various identity markers that frame the experiences of 
their life worlds. To achieve this, the NDP has set several key standards 
guided by the Constitution and the CRPD, chief among these being 
access to justice for PWDs. Clause 3.22 provides as follows:

All persons with disabilities have legal capacity and, therefore, no one shall be 
denied access to justice on the basis of disability. Facilities and services must be 
universally accessible to ensure equal access to justice without discrimination of 
persons with disabilities.42

The guidance sought from the Constitution and the CRPD in coming 
up with the NDP is commendable, as the policy is comprehensive in its 
protection of PWDs’ rights. The writing on the wall is clear: there is a 
paradigm shift concerning issues pertaining to PWDs in Zimbabwe. 
What remains to be seen is awareness raising on the policy and successful 
implementation of the key standards as provided for in the NDP. Effective 
implementation is crucial for Zimbabwe, considering the concern raised 
by the African Commission in its 2021 Concluding Observations and 
Recommendations on Zimbabwe that:

The Report does not provide information on measures taken to combat 
discrimination and stigmatization for persons with disabilities; and ii. The 

42	 National Disability Policy [Zimbabwe] 2021 60.
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Report does not indicate how the measures, policies and strategies put in place to 
protect the rights of persons with disabilities have been effectively implemented 
especially, in the rural areas bearing in mind their own realities.43

The Government of Zimbabwe is therefore urged to heed the call of the 
African Commission to effectively implement the NDP and to ‘support 
programmes to protect the rights of PWDs and ensure their effective 
implementation nationwide’.44

4	 Key institutions for ensuring access to justice

This section discusses the relevant institutions that ensure access to 
justice for WWDs. These include the Legal Aid Directorate, the courts, 
and non-state actors, including DPOs. In this discussion, the focus is on 
assessing the utility of the role of the identified institutions in advancing 
access to justice, including for WWDs, as well as interrogating the extent 
to which access to justice cases is quality justice to WWDs.

4.1	 Legal Aid Directorate

The economic costs of justice play a huge role in hindering access to 
justice by the poor.45 In Zimbabwe, this problem is, to some extent, solved 
by the existence of the Legal Aid Directorate (LAD), a department in 
the Ministry of Justice, Legal & Parliamentary Affairs set up in terms 
of the Legal Aid Act of 199646 as well as the Zimbabwe Human Rights 
Commission. These institutions present opportunities that can be 
employed to ensure that WWDs’ right to access justice is realised. For 
instance, the Legal Aid Act provides ‘for granting legal aid to indigent 
persons; the establishment and functions of the Legal Aid Directorate 

43	 African Commission ‘Concluding Observations and Recommendations on the 
Combined Periodic Report of the Republic of Zimbabwe on the Implementation 
of the African Charter on Human and Peoples’ Rights (2007-2019) and the 
Initial Report on the Protocol to the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa’ adopted during its 69th ordinary session  
15 November to 5 December 2021.

44	 Concluding Observations and Recommendations on the Combined Periodic 
Report of the Republic of Zimbabwe (n 43) para 68.

45	 UN Women ‘“Families in a changing world”: Progress of the world’s women 2019-
2020’ https://www.unwomen.org/en/digital-library/progress-of-the-worlds-
women (accessed 4 December 2024) 80.

46	 Chapter 7:16.
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and a Legal Aid Fund’. Section 3(2) provides for the functions of the 
LAD as follows: 

Subject to this Act, the functions of the Legal Aid Directorate shall be— 

(a) 	 to provide legal aid to persons who are eligible for such aid in connection 
with any criminal, civil or other related matter; 

(b) 	 to do all things necessary to promote the provision of legal aid under this 
Act.47

In line with its purpose of granting legal aid to indigent persons, the Legal 
Aid Act lays down three requirements to be met for one to be eligible for 
legal aid services, namely: 

(a) 	 insufficient means to obtain the services of a legal practitioner on his own 
account; 

(b) 	 applicant has reasonable grounds for initiating, carrying on, defending or 
being a party to the proceedings for which he applies for legal aid; and 

(c) 	 applicant is in need of or would benefit from the services provided in terms 
of this Act in respect of the proceedings for which he seeks legal aid.48

The significance of the existence of the LAD cannot be overemphasised. 
It is an important tool in any democratic state as it allows the less 
fortunate, in this case, WWDs, to have access to justice on an equal basis 
to everyone else. It is commendable that the LAD has been decentralised 
to district level as the CEDAW Committee recommended it: 

Expedite the creation of legal aid centres at the district level, strengthen the 
standards for service delivery at all levels and ensure that legal aid is available and 
accessible to all women, in particular women living in poverty, rural women and 
women with disabilities.49

However, the major drawback is the lack of financial resources to provide 
adequate assistance. This is a concern that was also noted by the African 
Commission in its 2021 Concluding Observations on Zimbabwe.50 The 
Commission recommended that Zimbabwe ‘[t]ake appropriate measures 
to address the budgetary and other logistical challenges of the Legal Aid 

47	 Legal Aid Act preamble.
48	 Section 8.
49	 CEDAW Committee Concluding observations on the sixth periodic report of 

Zimbabwe CEDAW/C/ZWE/CO/6 Para 16(a).
50	 Concluding Observations and Recommendations on the Combined Periodic 

Report of the Republic of Zimbabwe (n 43).
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Directorate to enable it expand the services to all districts countrywide’.51 
Other pitfalls include the physical inaccessibility of the LAD offices as 
they are located in towns and not in rural areas where most WWDs 
reside. Further, the town offices do not have ramps for women with 
physical impairments, nor do they have functioning elevators when they 
are located in high buildings. These barriers harm WWDs’ independent 
access to offices in a bid to access justice. 

4.2 	 The judiciary and access to justice 

In Zimbabwe, judicial authority is vested in the courts, including the 
Constitutional Court, the Supreme Court, the High Court, the Labour 
Court, the Administrative Court, the magistrates’ courts, the customary 
law courts, and other courts established in terms of an Act of Parliament. 
These courts are decentralised to all the ten provinces and various districts 
in Zimbabwe, thus bringing the justice mechanism closer to communities 
and offsetting WWDs’ shortcomings in transport fares and inaccessible 
transport systems to access justice institutions. In instances where the 
courts are decentralised and functioning well, they largely reduce the 
distances and costs of WWDs to access justice. In their statement to 
commend the opening of the High Court in Masvingo province, the 
Zimbabwe Lawyers for Human Rights (ZLHR) stated that:

Its proximate location is particularly compelling as it will further alleviate 
challenges such as exorbitant travel and upkeep costs that were incurred by 
potential litigants, witnesses, as well as other players interacting with the justice 
system at this level.52

The constitutionalisation of the right to access justice under the 
Declaration of Rights provides domestic accountability for obligations 
that Zimbabwe has already undertaken through its ratification of 
numerous international and regional human rights treaties. The courts 
play a crucial role in holding the state accountable through the judicial 
enforcement of human rights in general and the right to access justice 
in particular. This is an opportunity for the realisation of WWDs’ right 

51	 Concluding Observations and Recommendations on the Combined Periodic 
Report of the Republic of Zimbabwe (n 4) para 57.

52	 Press Statement ZLHR ‘Opening of High Court in Masvingo increases prospects 
of access to justice’ 28 July 2016, https://www.zlhr.org.zw/?p=177 (accessed  
4 December 2024).
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to access justice because the justiciability of these rights strengthens 
accountability and ensures that WWDs can approach the courts of law 
for determination and relief when their rights have been violated. The 
courts, therefore, have the task of upholding constitutional values and 
rights.53 That is, where the right to access justice is constitutionalised, 
courts must enforce that right’s protection, vindication, and advancement. 
More broadly, the justiciability of economic, social and cultural rights 
‘offers the best opportunity to develop a jurisprudence which engages 
seriously with the content of these rights and the nature and scope of the 
obligations they impose’.54

The role of courts in ensuring that WWDs have access to a remedy 
is exercised when WWDs bring cases to challenge existing laws, policies 
and directives. An example is the Zimbabwe National League of the 
Blind v Zimbabwe National Statistics Agency (ZIMSTAT),55 where the 
applicant brought an application before the High Court of Bulawayo 
challenging the systemic discrimination of visually impaired persons 
in the process of recruiting extra personnel by ZIMSTAT. Mandated 
by the Minister of Finance to conduct the 2012 population censuses, 
ZIMSTAT had since recruited extra personnel to discharge its mandate. 
In doing so, it decided to recruit personnel from amongst the ranks of 
civil servants. To give effect to this decision, ZIMSTAT issued a circular 
titled ‘Recruitment of Level I - IV personnel for the 2012 Population 
Census (reference number POPC/2/3/A)’ which set conditions to 
select the appointees who should be:

Physically and mentally fit;
Able to work under pressure in a highly technical environment;
In possession of, at least, a tertiary level qualification (degree/diploma/certificate 
from a tertiary institution;
Senior enough to be able to supervise and discipline personnel in levels below 
theirs 
Able to work in a team.56

53	 JR May & E Daly Global judicial handbook on environmental constitutionalism  
3 ed (2017) 5.

54	 N Ndlovu Protection of socio-economic rights in Zimbabwe: A critical assessment of 
the domestic framework under the 2013 Constitution of Zimbabwe (2016).

55	 Case no 1326/15.
56	 Emphasis added.
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As a result of the first condition above, which is legally disability-based 
discrimination or imposed by law, three members of the applicant, all 
blind civil servants at the time, were simply dismissed or not recruited 
for being ‘physically unfit’. The court found that, 

The exclusion of visually impaired persons from recruitment as enumerators and 
supervisors to which other persons were recruited for the purpose of conducting 
population census exercises was discriminatory and was a violation of the 
Constitution and made an order to that effect.57

At the community level, WWDs benefit from traditional courts presided 
over by traditional leaders. For many rural-based WWDs, traditional 
courts offer accessibility to justice at no cost. WWDs also explained that 
traditional courts have less complex and archaic procedures than formal 
courts.58 Litigation in Customary Courts is much faster than in formal 
courts. Despite this important role, some WWDs criticised traditional 
courts for following customary and traditional norms and values which 
discriminate against women and children.59 It emerged that many of 
the traditional leaders in charge of the courts are uneducated and often 
view WWDs through patriarchal medical lenses, which largely devalues 
women worse still with WWDs.60 Besides, traditional courts were also 
criticised for being impartial and concentrating on the rapprochement 
of community members at the expense of serving WWDs with justice.

4.3 	 Non-state actors, including DPOs 

The existence of non-state actors, including civil society organisations 
(CSOs) such as community-based organisations and DPOs, remains 
key in advancing the rights of WWDs, including ensuring independent 
living and access to justice. CSOs, particularly DPOs, perform varied 
roles, including community mobilisation of WWDs and raising 
awareness of their rights and justice institutions. Through their 
community mobilisation initiatives, CBOs bring together WWDs to 
raise awareness and to coordinate action for access to justice.61 With 

57	 Para 1 of the order. 
58	 Telephonic interview with a WWD on 25 July 2023, copy on file with authors.
59	 As above.
60	 C Dziva & G du Plessis ‘Rural women with disabilities in Zimbabwe: A critical 

feminist disability account’ (2022) South African Review of Sociology 13.
61	 Ibid at 13.
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community mobilisation, communities are enlightened and empowered 
with knowledge about their rights and modalities to access justice.62 
Flowers argues that: 

[E]ducation in human rights is itself a fundamental human right and also a 
responsibility: People who do not know their rights are more vulnerable to 
having them abused and often lack the language and conceptual framework to 
effectively advocate for them.63 

Vibrant CSOs and DPOs in Zimbabwe are significant for research, 
litigation, community mobilisation and awareness-raising purposes. 
Organisations like the Legal Resources Foundation (LRF) and the 
Zimbabwe Women Lawyers Association (ZWLA) have been keen on 
legal research and litigation, including WWDs’ rights in Zimbabwe. 
DPOs confirmed that they have often referred human rights cases 
against WWDs to LDD and ZWLA for legal representation in court.64 
DPOs such as the Deaf Women Included65 provide platforms that allow 
for advocacy on WWDs’ rights and awareness raising on WWD’s rights, 
including access to justice. For instance, the Deaf Women Included in 
partnership with the UNDP and the United Nations Partnership on 
the Rights of Persons with Disabilities Project, and the Judiciary Service 
Commission promoted deaf women’s access to justice through the 
introduction of the first Sign Language Manual for Zimbabwe’s justice 
system.66 This shows how significant CSOs and DPOs are in community 
mobilisation and lobbying for advancing WWDs’ rights. Some DPOs 
provide WWDs with the much-needed assistive devices to allow for 
their independent living in society. However, it should be noted that 
despite the existence of these organisations, it is significant to note a 
core drawback: their operations do not cover many of Zimbabwe’s rural 

62	 R Gargarella ‘Too far removed from the people’ access to justice for the poor: 
The case of Latin America’, 2004, https://gsdrc.org/document-library/too-
far-removed-from-the-people-access-to-justice-for-the-poor-the-case-of-latin-
america/ (accessed 16 December 2024).

63	 Dziva & G du Plessis ‘Rural women with disabilities in Zimbabwe (n 60) 13.
64	 Telephonic interview with DPO representative on 26 July 2023, copy on file with 

authors.
65	 The LRF, through its permanent offices, mobile legal aid clinics and help desks at 

magistrates’ courts, most of which are located away from the main cities, provides 
legal assistance to the marginalised and vulnerable.

66	 UNDP Zimbabwe ‘Promoting an inclusive justice delivery system in Zimbabwe 
2021’ https://www.undp.org/zimbabwe/news/promoting-inclusive-justice-deliv 
ery-system-zimbabwe (accessed 4 December 2024). 
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areas,67 which is where most WWDs reside. The organisations operate 
primarily in urban Zimbabwe, leaving out those in remote areas who face 
challenges in accessing justice. Suffice it to say that the presence of the 
CSOs, particularly DPOs, although not decentralised at the moment, 
is an opportunity that can be taken advantage of to ensure that WWDs 
have access to justice service centres across all parts of the country. 

5	 Remaining challenges faced by WWDs in accessing justice

As discussed, Zimbabwe has done fairly as far as laws and institutions 
enhancing access to justice for WWDs are concerned. However, 
challenges faced by WWDs in accessing justice in Zimbabwe still exist. 

5.1	 Geographical and accessibility barriers

While Zimbabwe has decentralised high courts and magistrate courts 
spread across the country, the availability of the courts has not been 
completely accomplished for WWDs. Accessibility challenges are 
three-fold: distance, structural and physical. According to Shumba and 
Magadze, distance is the biggest barrier to WWD’s access to relevant 
service centres, including police stations, clinics, courts and CSOs. 
Distance to the services varies with location and affects women with 
physical disability and visual impairments.68 Because the courts are 
physically inaccessible, women with physical and visual impairments 
heavily rely on the support of their families and the community to access 
these service centres, which leads to another barrier: lack of support.69 This 
support is in terms of both governmental logistical support and family 
support. Shumba and Magadze argue from a criminal justice perspective 
that there are inadequate funds to support WWDs in travelling to 
police stations, clinics, and courts that are far from their homes.70 As 
argued in this chapter, this is further compounded by the WWDs’ poor 
backgrounds. The majority of WWDs come from poor households 

67	 Dziva (n 27) 97 
68	 N Shumba & TO Magadze ‘Access to justice dynamics for women and girls with 

disabilities’ (2022) Journal of Law, Society and Development at 12.
69	 Interview with a Legal Practitioner on 28 July 2023, copy on file with authors.
70	 Interview with a Legal Practitioner (n 69) 13.
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where they can barely make ends meet, let alone afford transport costs 
to attend court.71 

5.2 	 Structural and attitudinal barriers 

Structural and attitudinal barriers affect almost all groups of WWDs. 
The patriarchal nature of the society devalues WWDs in Zimbabwe. The 
ultimate challenge of this misogyny is that any crimes against women 
in general and WWDs, in particular, are continuously swept under 
the carpet.72 Patriarchy and social norms censure women, demanding 
that family issues that occur within the homes, for instance, domestic 
violence, be kept private.73 These challenges of stigmatisation and sexual 
violence against WWDs persist despite concerns raised by the CEDAW 
Committee’s Concluding observations on the sixth periodic report of 
Zimbabwe on stigmatization and increasing risk of violence, exploitation 
and abuse for women and girls with disabilities.74 The CEDAW 
Committee recommended that ‘Zimbabwe ‘[e]liminate intersecting 
forms of discrimination against women and girls with disabilities, ... raise 
public awareness about their human rights and prosecute and adequately 
punish the perpetrators of violence against them’.75

In addition, WWDs are often regarded as a curse and a burden; 
hence, they are often hidden at home by their families, and violations 
against them are also kept a secret.76 DPOs and WWDs also complained 
that traditional courts often downplay cases of human rights violations 
reported by WWDs due to their negative attitude and misunderstanding 

71	 Interview with a DPO Representative on 27 July 2023, copy on file with authors.
72	 Open Society Initiative for Southern Africa Remembering the forgotten: 

reflections on violence against women with mental health challenges (2019) 
https://osisa.org/remembering-the-forgotten-reflections-on-violence-against-
women-with-mental-health-challenges/ (accessed 4 December 2024).

73	 United Nations Report of the Special Rapporteur on the Promotion and 
Protection of the Right to Freedom of Opinion and Expression, 30 July 2021, UN 
Doc A/76/258.

74	 Concluding Observations on the 6th Periodic Report of Zimbabwe, Committee 
on Elimination of all Forms of Discrimination against Women (10 March 2020), 
UN Doc CEDAW/C/ZWE/CO/6 (2020) para 45.

75	 CEDAW/C/ZWE/CO/6 para 46.
76	 Z Nampewo ‘Gender, disability and human rights in Africa’ in O Yacob-Haliso & 

T Falola (eds) The Palgrave Handbook of African Women’s Studies (2020) 2310. 
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of this group.77 An attempt by some WWDs to access justice from police 
and the courts is met with insults, humiliation, and procedural delays. 
Research has shown that most personnel at the police stations and 
courts have limited knowledge, training, and skill sets to communicate 
and work with WWDs, so investigative and judicial procedures are 
impartial, delayed, or fail to materialise.78 As noted by Rudman, ‘justice 
actors, such as the police, prosecutors, and judges, more often than not 
reflect the gender stereotypes and biases of their societies at large’.79 
In some instances, respondents explained that procedures take a long 
time to conclude due to the absence of interpreters, as institutions 
will be outsourcing effective communicators to translate. Besides 
this, respondents also complained of justice delivery officials’ negative 
attitude towards WWDs.80 Often than not, justice service delivery 
personnel are accused of having an erroneous view of viewing WWDs 
as ‘less capable’ of effectively giving evidence in court.81 This often delays 
the finalisation of the cases, resulting in WWDs’ reduced confidence in 
the justice system. 

5.3 	 Poverty and lack of knowledge 

One shortcoming to WWDs’ access to justice remains poverty, as 
exemplified by limited access to finance and basics, including assistive 
devices. Studies have shown that many of WWDs in Zimbabwe live 
in abject poverty with limited access to education.82 Without formal 
education, including on appropriate communications for those with 
visual and hearing impairments, WWDs cannot have knowledge or 
appreciation of what the right to access justice entails – and that it is a 
right provided for in the Constitution of Zimbabwe as well as in regional 

77	 Telephonic interviews with DPOs and WWDs on 25-26 July 2023, copy on file 
with authors.

78	 Dziva & Du Plessis (n 60).
79	 A Rudman ‘Article 8: Access to justice and equal protection before the law’ in  

A Rudman, CN Musembi & TM Makunya (eds) The Protocol to the African 
Charter on Human and Peoples’ Rights on the Rights of Women in Africa: A 
commentary (2023) at 179.

80	 Interview with WWD held on 28 July 2023, copy on file with authors.
81	 Dziva & Du Plessis (n 60).
82	 L Sithole, C Dziva & D Mazambani ‘Interrogating the political participation 

of women with disabilities in Zimbabwe’ in Final Papers of the 2019 National 
Symposium on Inclusion and Equality in Zimbabwe, Raoul Wallenberg Institute of 
Human Rights and Humanitarian Law: Lund, 58-71.
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and international treaties to which Zimbabwe is a party. Gargarella 
describes this as follows:

The general problem of lack of information encompasses many subsidiary ones: 
not knowing what rights one has; not knowing where to go and what to do 
in order to demand one’s rights; not knowing the legal language and the legal 
procedures.83

Indeed, WWDs constitute the majority of the uneducated.84 This 
is problematic for two major reasons: Firstly, lack of knowledge is a 
barrier to WWD’s access to justice institutions, and second, because 
they lack knowledge of their human rights, the WWDs have no way 
of knowing if their rights are violated. Besides limited knowledge and 
awareness of rights and access to justice by WWDs, conversations 
with some WWDs also revealed limited knowledge by caregivers and 
the general community where WWDs live as a major hindrance to the 
implementation of article 8.85 Without this knowledge and acceptance 
of human rights norms among caregivers and the general public, no one 
takes or assists in taking WWDs’ issues to justice institutions. Similarly, a 
lack of knowledge among service providers means that there is no one to 
pressure administrations to comply with their international obligations. 
Knowledge of the right itself is an essential prerequisite for women to 
use different ways of ensuring that the government complies with its 
constitutional and international obligations. 

Poverty amongst WWDs also manifests in limited access to 
disposable income for transportation to access justice institutions. 
Moreover, poverty precludes WWDs with mobility challenges from 
accessing assistive devices, including wheelchairs and crutches. Without 
these devices, some WWDs’ mobility may be limited, compromising 
their need to access justice institutions, including the police and courts.86 
Because the challenges faced by WWDs are anchored on lack of access 
to services due to poverty, this group’s autonomy and self-determination 

83	 Gargarella (n 62).
84	 United Nations Department of Economic and Social Affairs ‘Realizing the 

Sustainable Development Goals by, for and with persons with disabilities’ (2018) 
https://www.un.org/development/desa/disabilities/publication-disability-sdgs.
html (accessed 4 December 2024).

85	 Interview with a WWD on 28 July 2023, copy on file with authors.
86	 Telephonic interview with a Visually Impaired WWD on 28 July 2023, copy on 

file with authors.
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are hampered. Ultimately, WWDs’ independent living87 remains 
jeopardised, including access to transport, information, communication 
and personal assistance, place of residence, daily routine, and justice.

5.4 	 Language/communication barrier

Communication barriers remain a challenge for WWDs, particularly 
women with hearing and visual impairments, to access justice in 
Zimbabwe. The constitutional provision of sign language as one of 
the official languages in Zimbabwe is a welcome and commendable 
development. However, implementation of this provision remains a 
pipedream as neither WWDs nor personnel from various institutions 
have undergone training in sign language. WWDs have unique and 
informal sign language communication techniques they have learned at 
their respective homes and communities over the years. This informal sign 
language may be difficult to interpret.88 Apart from this communication 
barrier, there is also the challenge of the unavailability of legal documents 
and information in formats accessible to WWDs with visual impairment. 
For instance, the Constitution has not been translated into braille, nor 
have any laws dealing with WWDs’ rights.

6	 Conclusion and recommendations

The Maputo Protocol remains a powerful instrument for the 
advancement of women, including WWDs’ rights in Africa. Article 
8(a) of the Protocol enjoins state parties to facilitate access to justice and 
equality before the law for women, including those with disabilities. This 
clarion call to ensure access to justice for WWDs by article 8(a) of the 
Maputo Protocol is further buttressed by article 13 of the CRPD and the 
Protocol on the Rights of Persons with Disabilities, which guarantees 

87	 United Nations Committee on the Rights of Persons with Disabilities (CRPD) 
General Comment 5 (2017) on living independently and being included in 
the community, 27 October 2017, CRPD/C/GC/5 para 8 defines living 
independently as the ‘basic concept of human living around the globe and is applied 
to the context of disability. It means exercising freedom of choice and control over 
decisions affecting one’s life with the maximum level of self-determination and 
interdependence within society. This right must be effectively realized in different 
economic, social, cultural and political contexts’. 

88	 In person interview with a DPO Representative on 26 July 2023, copy on file with 
authors.
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access to justice for WWDs. This provision is potentially ground-
breaking for Zimbabwe and other African countries where WWDs’ 
access to justice remains a challenge. This article examined the import 
of article 8 of the Maputo Protocol and reflects on its implementation in 
Zimbabwe. On implementation, the article notes the opportunities that 
lie in legal, policy and institutional measures to ensure justice delivery 
to WWDs in Zimbabwe. Despite these opportunities, access to justice 
remains a pipe dream for some WWDs due to poverty, attitudinal and 
knowledge challenges, accessibility and communication barriers. In 
most instances, the challenges affect WWDs’ personal autonomy and 
self-determination, all of which are fundamental to independent living, 
including access to transport, information, communication, personal 
assistance, and ultimately justice.

For any intervention measures to effectively achieve the goal of 
article 8 of the Maputo Protocol, all stakeholder approaches that involve 
WWDs should be implemented holistically. This includes enhancing 
WWDs’ knowledge of human rights in general and their right to access 
justice in particular – this should be done through awareness raising 
using information that is accessible to WWDs. It is, therefore, key for 
justice service stakeholders to provide WWDs with information in 
accessible formats regarding reporting crime and to provide sign language 
interpreters in police interviews and court processes. 

Additionally, it is important to address the need for political will 
from the government to ensure that article 8 of the Maputo Protocol is 
effectively and successfully implemented in Zimbabwe. The government 
should prioritise resources to ensure accessibility to justice centres for 
WWDs, including geographical, physical, and structural accessibility; it 
should also strengthen the capacity of key agencies in the justice system, 
such as the police and the judiciary, to mainstream gender disability. 
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Abstract

Women with psychosocial disabilities in South Africa are a historically 
marginalised group whose unique needs and interests were neglected by 
the systems of mental health care in place during the eras of colonialism 
and apartheid. A non-essentialist and intersectional understanding of 
their intensified and multidimensional experiences of vulnerability 
and disadvantage is applied. This approach is used to frame the 
analysis of international and regional human rights instruments, 
primarily the Maputo Protocol, which sets out relevant norms and 
obligations applicable to mental health care for women in South 
Africa. The primary lens in this analysis is the right to health, which 
is read with provisions related to equality and non-discrimination, as 
set out in the Maputo Protocol and other relevant instruments and 
interpreted by relevant supervisory bodies. To determine whether the 
South African system of mental health care sufficiently entrenches a 
gender-responsive approach in line with international and regional 
human rights law, an overview of the South African constitutional 
and legislative framework is provided. While consideration of the 
right to health and relevant equality jurisprudence reveals that the 
constitutional framework does allow for an intersectional approach 
to gender- and disability-based issues, the Mental Health Care Act 
17 of 2002 fails to include a gender dimension to the protection and 
entitlements the Act guarantees. Further analysis of recent South 
African mental health care jurisprudence also reflects that the approach 
to mental health care is not appropriately gender-sensitive in a manner 
that is responsive to the unique vulnerabilities faced by women with 
psychosocial disabilities. Legislative reform may be needed, as well as 
increased rigour in the application of intersectionality in constitutional 
adjudication, to ensure that women with psychosocial disabilities are 
adequately protected.

Keywords: mental health care; psychosocial disability; gender 
equality; intersectionality; South Africa
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1	 Introduction

Women with psychosocial disabilities1 historically have experienced 
in South Africa significant barriers to accessing mental health care. 
In the early 1880s, at the Natal Government Lunatic Asylum, female 
patients of colour who presented as unruly were brought to order by 
‘[dropping] them daily into a large pit specially dug for the purpose’.2 
The Commissioner of Mentally Disordered and Defective Persons, 
appointed in 1916, reported that £6 was spent to feed one Black female 
patient for a year at an asylum in Pretoria, in stark contrast with the 
£25 spent yearly per white male patient at the Valkenberg Asylum in 
Cape Town.3 In 1937, the Mental Hospitals Departmental Committee 
reported a shortage of ‘452 beds too few for non-European female 
patients’ and observed severe overcrowding in dormitories for women of 
colour, noting: ‘[t]hey really make a solid layer of humanity so that there 
is scarcely room to put a foot between sleeping patients’.4 

During the colonial and apartheid eras in South Africa, the state’s 
racist policies inflicted severe trauma on women of colour while 
simultaneously depriving these women of access to quality, ethical 
care for psychosocial disability.5 The legislative frameworks in place 

1	 See F Mahomed ‘Stigma on the basis of psychosocial disability: a structural human 
rights violation’ (2016) 32 South African Journal on Human Rights 491: ‘The term 
‘person with a psychosocial disability’ is now widely utilised … reflecting something 
of a shift from a discourse that has sought to undermine the rights of individuals 
who suffer from an intellectual or emotional impairment to one which seeks to 
promote and protect them.’ The term is also widely used by international and 
regional supervisory institutions. See UN Committee on the Rights of Persons 
with Disabilities General Comments 1, 5 & 6; UN Committee on the Elimination 
of Discrimination Against Women (CEDAW Committee), CEDAW General 
Recommendation 24: art 12 of the Convention (Women and Health), 1999, 
UN Doc A/54/38/Rev.1 (CEDAW Committee General Recommendation 24); 
African Commission on Human and Peoples’ Rights (ACHPR) ‘Principles and 
Guidelines on the Implementation of Economic, Social and Cultural Rights in the 
African Charter on Human and Peoples’ Rights’ (adopted on 24 October 2011) 
http://archives.au.int/handle/123456789/2063 (accessed 14 August 2024) 
(2011) (Nairobi Guidelines).

2	 J Parle ‘Mental illness, psychiatry, and the South African state, 1800s to 2018’ 
(2019) Oxford Research Encyclopedia 4.

3	 S Swartz ‘The black insane in the Cape, 1891-1920’ (1995) 21 Journal of Southern 
African Studies 410.

4	 J Louw ‘Building a mental hospital in apartheid South Africa’ (2019) 22 History of 
Psychology 353.

5	 World Health Organization ‘Apartheid and mental health care’ (1977) 6 https://
iris.who.int/handle/10665/324941; F Meer & United Nations Centre Against 
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during the colonial and apartheid eras prioritised issues of public safety, 
political control, and convenience, with patient welfare being of lesser 
importance.6 For example, the Mental Health Act 18 of 1973, in section 
1, defined ‘patient’ as ‘a person mentally ill to such a degree that it is 
necessary that he be detained, supervised, controlled and treated’. The 
so-called ‘rehabilitation’ facilities in the various segregated ‘homelands’ 
reserved for Black persons were institutions of control rather than 
care, with then Prime Minister John Vorster stating in 1975 that these 
institutions would improve the ‘physical, mental and moral conditions’ 
of residents, including by ‘the fostering of an awareness in regard to the 
observance of, and the necessity for, the laws of the country’.7 

With the adoption of the Constitution of the Republic of South 
Africa, 1996 (Constitution) and the promulgation of the Mental Health 
Care Act 17 of 2002 (Mental Health Care Act), the intention was to 
reform the historically oppressive approach to mental health care.8 
However, a key concern is whether women with psychosocial disabilities 
benefit from such attempts at reform. The majority of women in South 
Africa have, according to Moultrie and Kleintjes, been plagued by 
‘chronic social adversity’ during their lifetime, attributable in part to 
gender-based discrimination and oppression.9 Such adversity can be 
exacerbated in the event that both gender and disability are relevant 
factors, as patriarchal beliefs may become intertwined with and reinforce 
ableism. These attitudes have a severe impact on, for example, women 

Apartheid ‘Women in the apartheid society’ (1985) 8 https://digitallibrary.
un.org/record/98226?ln=en; ES Landis & United Nations Unit on Apartheid 
‘Apartheid and the disabilities of African women in South Africa’ (1975) 3.

6	 JK Burns ‘Implementation of the Mental Health Care Act (2002) at district 
hospitals in South Africa: Translating principles into practice’ (2008) 98 South 
African Medical Journal at 46; C Ngwena ‘The historical development of the 
modern South African health-care system: From privilege to egalitarianism’ in  
AJ van der Walt (ed) Theories of social and economic justice (2009) 188.

7	 A Fullerton & United Nations Centre Against Apartheid Public health problems 
in apartheid South Africa (1979) 9.

8	 C Lund, D Stein & A Flisher ‘Challenges faced by South African health services 
in implementing the Mental Health Care Act’ (2007) 97 South African Medical 
Journal 352; P Nwachukwu & P Segalo ‘Life Esidimeni tragedy: Articulating 
ecological justice code branding for social care and mental health practice’ (2018) 
3 Gender & Behaviour 11237; D Bilchitz & F Mahomed ‘Special cluster: The 
intersection between mental health and human rights’ (2016) 32 South African 
Journal on Human Rights 407.

9	 A Moultrie & S Kleintjes ‘Women’s mental health in South Africa’ (2006) South 
African Health Review 353.
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who reside in rural areas and are severely affected by both stigma and 
inequitable resource allocation, as Moultrie and Kleintjes note that 
‘African rural women are not only poorer in society as a whole but also 
in their own families’.10 Burgess conducted a study at a primary health 
care facility in a rural area, in which the author reports on the experience 
of a 54-year-old woman seeking care for auditory hallucinations and 
feelings of depression. A state-appointed medical practitioner refused to 
confirm her diagnosis for the purposes of qualifying for a disability grant 
application and informed her that she ‘didn’t need a grant, she needed a 
boyfriend’.11

In light of the complex historical and current socio-economic context 
for women with psychosocial disabilities, the objective of this chapter is 
to assess whether the Mental Health Care Act, read within the South 
African constitutional framework, sufficiently entrenches a gender-
responsive approach in a manner that aligns with the relevant regional 
and international human rights norms – most notably, the Protocol to 
the African Charter on Human and Peoples Rights on the Rights of 
Women in Africa (Maputo Protocol). 

It must be acknowledged that, despite urgent calls for 
deinstitutionalisation,12 the Mental Health Care Act overwhelmingly 
focuses on institutionalised care and contains only passing references 
to community-based mental health care.13 While the Act is arguably 
in conflict with the imperative of deinstitutionalisation, it remains the 
primary mental health care legislation currently in force, which guides 
the development, interpretation, and implementation of mental health 
care policy in South Africa. On this basis, the Act has been identified as 
the focus of this analysis.

To address the overarching objective set out above, this chapter engages 
with three main research questions. First, what are the international and 

10	 As above.
11	 R Burgess ‘Policy, power, stigma and silence: Exploring the complexities of a 

primary mental health care model in a rural South African setting’ (2016) 53 
Transcultural Psychiatry 727.

12	 See, eg, UN Committee on the Rights of Persons with Disabilities (CRPD) 
General Comment 5 (2017) on living independently and being included in the 
community, 27 October 2017, CRPD/C/GC/5 (CRPD General Comment 5); 
UN Committee on the Rights of Persons with Disabilities (CRPD) Guidelines on 
deinstitutionalization, including in emergencies, 10 October 2022, CRPD/C/5. 

13	 See, eg, the Mental Health Care Act secs 4(b), 6(8) and 8(2).



228     Chapter 7

regional human rights norms and obligations applicable to women’s right 
to health, specifically mental health care? Second, to what extent does 
the South African constitutional framework demand, or, alternatively, 
allow for, an interpretation of the right of access to health care services 
that is cognisant of the intersecting experiences of discrimination faced 
by women with psychosocial disabilities? Finally, to what extent does the 
Act extend protections and entitlements to women with psychosocial 
disabilities that address their particular vulnerability?

In light of the research objectives and the brief introduction set out 
above, section 2 of this chapter highlights the need for an intersectional 
approach to mental health care for women, which must avoid the pitfalls 
of essentialism in order to be responsive to the lived realities of women 
with psychosocial disabilities in South Africa. Section 3 sets out the 
conceptualisations of psychosocial disability adopted in select human 
rights instruments to frame the discussion of the norms and obligations 
flowing from the right to health, as entrenched in international and 
regional human rights law. Building on the work on intersectionality in 
section 2, section 3 further investigates non-discrimination and equality 
provisions in international and regional human rights instruments. 
Section 4 sets out the South African constitutional framework, with 
a focus on how provision has been made to protect vulnerable groups 
from discrimination in the constitutional text and in constitutional 
adjudication. This section further considers socio-economic rights 
jurisprudence to expound on the content of the right to health. Section 
5 considers the provisions of the Mental Health Care Act to determine 
whether the Act aligns sufficiently with the norms and obligations set 
out in international and regional law, as discussed in section 3. Key 
considerations in this analysis include the dominant conceptualisation 
of psychosocial disability in the Act, the given objectives of the Act and 
whether non-discrimination is sufficiently entrenched throughout the 
Act, and whether the provisions of the Act are reflective of a gender-
sensitive response to mental health care. Section 5 further develops this 
understanding with reference to two recent matters where an arbitrator 
and the South African Constitutional Court broadly analysed the Act 
and the South African mental health care system.
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2	 Gender, disability, and intersectionality

Some feminist theories have been criticised for relying on an imagined 
universal experience of womanhood that is based on the interests and 
needs of an over-generalised ‘essential woman’.14 Consequently, women 
whose experiences do not mirror those of the narrowly defined ‘essential 
woman’ do not stand to benefit equally from the remedies sought in 
terms of essentialist theories; for example, women of colour may remain 
marginalised, or their marginalisation may be exacerbated when legal 
reform is targeted at improving circumstances as experienced by white 
women.15

In her seminal article on intersectionality, Crenshaw argues that 
many anti-sexist and anti-racist groups ‘quantify’ disadvantage by merely 
tallying the number of vulnerabilities present while failing to engage 
meaningfully with the lived realities of Black women.16 In respect of 
essentialist feminist theories, Harris criticises a ‘nuance theory’ approach, 
which views the difference between white and Black women’s experiences 
of hardship as ‘a matter of degree’ rather than being substantively distinct 
experiences.17 Harris further argues that there is very little engagement 
with Black women’s unique experience of marginalisation: 

If things are bad for everybody (meaning white women), then they’re even worse 
for black women. Silent and suffering, we are trotted onto the page (mostly in 
footnotes) as the ultimate example of how bad things are.18

Ngwena borrows from anti-essentialist feminist theories to illustrate 
that, as with gender discrimination, recognition of both sameness and 
difference is necessary in combating discrimination on the basis of 
disability: 

14	 J Wong ‘The anti-essentialism v. essentialism debate in feminist legal theory: 
The debate and beyond’ (1999) 5 William & Mary Journal of Race, Gender, and 
Social Justice 275; K van Marle & E Bonthuys ‘Feminist theories and concepts’ in  
E Bonthuys & C Albertyn (eds) Gender, law and justice (2007) 26.

15	 KT Bartlett ‘Gender law: After twenty-five years’ (2020) 27 Duke Journal of 
Gender Law & Policy 3.

16	 K Crenshaw ‘Demarginalizing the intersection of race and sex: A Black feminist 
critique of antidiscrimination doctrine, feminist theory and antiracist politics’ 
(1989) 139 University of Chicago Legal Forum 140.

17	 Wong (n 14) 284.
18	 A Harris ‘Race and essentialism in feminist legal theory’ (1990) 42 Stanford Law 

Review 595.
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To be responsive to the equality aspirations of disabled people, substantive 
equality should seek to be multidimensional rather than rigid in order to be 
responsive to the universal as well as the particular.19

Ngwena’s criticism of a ‘rigid’ approach in disability studies links to Harris’ 
argument above, namely that discrimination faced by Black women is 
falsely seen as no more than an intensified form of discrimination instead 
of its own unique configuration of disadvantage. Watermeyer and Swartz 
similarly criticise approaches in which disability is viewed purely as a 
‘magnifier or nuance’ in the experience of, for example, oppression on the 
basis of gender.20 Consider the following extract from a South African 
White Paper on the Rights of Persons with Disabilities: ‘[p]ersons 
with disabilities face different levels of discrimination and exclusion 
– in particular, women and girls with disabilities may face double 
discrimination based on both disability and gender’.21 This approach fails 
to acknowledge the unique form of discrimination experienced at the 
intersection of gender and disability,22 as evidenced by the fact that the 
term ‘double discrimination’ is also employed elsewhere in the White 
Paper to describe the experiences of persons with disabilities living with 
HIV.23

This extract brings to mind the concept of ‘lazy’ intersectionality 
put forth by Watermeyer and Swartz, who warn that a bare mention of 
the fact that gender and disability function as intersecting grounds of 
disadvantage should not be mistaken as ‘some sort of real knowledge 
about disability itself ’.24 While a large number of persons with disabilities 
may experience discrimination resulting from, for example, a specific 
policy decision, the nature and extent of the impact will not be uniform.25 

19	 C Ngwena ‘Developing juridical method for overcoming status subordination in 
disablism: The place of transformative epistemologies’ (2014) 30 South African 
Journal on Human Rights 298.

20	 B Watermeyer & L Swartz ‘Disability and the problem of lazy intersectionality’ 
(2023) 38 Disability and Society 363.

21	 South African Department of Social Development White Paper on the Rights of 
Persons with Disabilities Government Notice 230, GG 39792, 9 March 2016 23. 
My emphasis.

22	 I Grobbelaar-Du Plessis ‘African women with disabilities: The victims of 
multilayered discrimination’ (2007) 22 South African Public Law 407.

23	 Department of Social Development (n 21) 87.
24	 Watermeyer & Swartz (n 20) 364.
25	 J Mulvany ‘Disability, impairment or illness? The relevance of the social model of 

disability to the study of mental disorder’ (2000) 22 Sociology of Health & Illness 
586; F Bhabha ‘Disability equality rights in South Africa: Concepts, interpretation 
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Persons with disabilities do not constitute a homogeneous collective.26 A 
further key point is that persons with disabilities are not an ‘ahistorical 
group’.27 It must, therefore, be borne in mind that the lived realities of 
women with psychosocial disabilities in South Africa are shaped not only 
by their gender and disability, but also by their experience in enduring 
the apartheid era and navigating its pervasive legacy.28

Where such multi-faceted identities are at play, Clutterbuck warns 
that victims of discrimination may have no choice but to abandon 
elements of their claims – in effect, elements of their identities – when 
approaching the courts, as existing jurisprudence does not accommodate 
complex claims that are based on multiple intersecting grounds of 
discrimination.29 Lorde, as quoted by Harris, recounts the constant 
pressure experienced, as a queer Black woman, ‘to pluck out some one 
aspect of myself and present this as the meaningful whole, eclipsing or 
denying the other parts of self ’.30 

In light of the discussion in this part, the following three broad 
questions will be applied to guide the evaluation of the South African 
constitutional and legislative framework as a means of incorporating 
an intersectional and anti-essentialist perspective. First, does the 
framework acknowledge that a more complex and compounded form of 
vulnerability exists where gender and disability intersect? Second, does 
the framework reflect any attempt to understand what that complex 
state of vulnerability could entail within the South African historical and 
socio-economic context? Third, if so, does the framework accordingly 
afford appropriate additional protections and entitlements to women 
with psychosocial disabilities? These three questions will be applied in 
conjunction with the norms and obligations derived from international 

and the transformative imperative’ (2009) 25 South African Journal on Human 
Rights 233.

26	 M Heap, T Lorenzo & J Thomas ‘’We’ve moved away from disability as a health 
issue: it’s a human rights issue’: reflecting on 10 years of the right to equality in 
South Africa’ (2009) 24 Disability and Society 861.

27	 K Mohamed & T Shefer ‘Gendering disability and disabling gender: Critical 
reflections on intersections of gender and disability’ (2015) 29 Agenda 5.

28	 S Kleintjes & M Schneider ‘History and politics of mental health policy and care 
in South Africa’ (2023) 3 SSM – Mental Health 2.

29	 A Clutterbuck ‘Rethinking Baker: A critical race feminist theory of disability’ 
(2015) 20 Appeal: Review of Current Law and Law Reform 62.

30	 Harris (n 18) 586.
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and regional human rights instruments, as discussed in the following 
part.

3	 Mental health care for women: International and regional 
human rights norms and obligations 

3.1 	 Introduction

While the right to health has been adopted as the primary lens for this 
chapter, both health and disability are affected by a range of determinants 
and understood in relation to complex and ever-evolving social norms.31 
The right to health, further, does not operate in isolation, as Lorde notes: 
‘[t]here is no thing as a single-issue struggle because we do not live single-
issue lives’.32 Consequently, this part bases its analysis primarily on the 
right to health, but incorporates other relevant provisions found in 
international and regional human rights law – most notably, provisions 
which extend specific or additional protections on the basis of gender 
and/or disability.

Two provisions in the Maputo Protocol anchor the analysis in 
this section: Article 1433 in respect of the right to health and article 
2334 on protecting women with disabilities. While these provisions 
in the Maputo Protocol are the focal point of this chapter, this part 
also considers the equivalent or corresponding provisions in other 

31	 K Moyo ‘Realising the right to health in South Africa’ (2016) Socio-economic 
Rights – Progressive Realisation? 31.

32	 Quoted in M Bailey & I Mobley ‘Work in the intersections: A Black feminist 
disability framework’ (2019) 33 Gender and Society 20.

33	 Maputo Protocol art 14 provides: 
	 ‘1. 	 States Parties shall ensure that the right to health of women, including sexual 

and reproductive health is respected and promoted. 
 	 2. 	 States Parties shall take all appropriate measures to: Provide adequate, 

affordable and accessible health services, including information, education and 
communication programmes to women especially those in rural areas.’

34	 Maputo Protocol art 23 provides:
	 ‘that States Parties undertake to:
	 (a) 	 Ensure the protection of women with disabilities and take specific measures 

commensurate with their physical, economic and social needs to facilitate their 
access to employment, professional and vocational training as well as their 
participation in decision-making;

	 (b) 	 Ensure the right of women with disabilities to freedom from violence, 
including sexual abuse, discrimination based on disability and the right to be 
treated with dignity’.



Mental health care for women in South Africa in light of the Maputo Protocol     233

international and regional human rights instruments. At international 
level, relevant instruments include the International Covenant on 
Economic, Social and Cultural Rights (ICESCR),35 the United Nations 
Convention on the Rights of Persons with Disabilities (Disability 
Convention),36 and the Convention on the Elimination of all Forms of 
Discrimination Against Women (CEDAW),37 while the key regional 
sources include the African Charter on Human and Peoples’ Rights 
(African Charter),38 and the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Persons with Disabilities in Africa 
(African Disability Protocol).39 This section consequently acknowledges 
the interplay between the Maputo Protocol and these instruments and 
the interpretation thereof by various supervisory bodies and institutions.

3.2 	 Conceptualising psychosocial disability

How psychosocial disability is understood will determine whether there 
is a genuine commitment to realise the rights of women with psychosocial 
disabilities as a matter of urgency. Conceptualisations aligned with 
the medical model ascribe the hardship experienced by persons with 
disabilities to their supposedly defective body.40 When there is a failure 
to acknowledge that disadvantage is not the result of some individual 
defect or inability, instead of a systemic issue, states parties can more easily 
‘depoliticise’ the issues raised by women with psychosocial disabilities, 
including issues such as insufficient resource allocation.41 Practically 
speaking, states parties can then divest themselves of their constitutional 
or statutory obligations towards persons with disabilities. In this respect, 
stigma against persons with disabilities is highly dangerous, as it can 

35	 Article 12 on the right to health.
36	 Article 6 on the rights of women with disabilities; art 25 on the right to health.
37	 Article 12 on health care; art 14 on access to health for rural women.
38	 Article 16 on the right to health; art 18(3) on special protection of women; art 

18(4) on special protection of persons with disabilities.
39	 Article 17 on the right to health; art 27 on women and girls with disabilities. 
40	 For a comparison of the medical, social, and human rights-based models of 

disability, see T Degener ‘Disability in a human rights context’ (2016) 5 Laws 
1-24. These models have been applied to disability in the broader sense, and 
to psychosocial disabilities in particular. See, eg, Mulvany (n 25) 582-601;  
P Beresford ‘Thinking about ‘mental health’: Towards a social model’ (2002) 11 
Journal of Mental Health 581-584.

41	 M Pieterse ‘Health care rights, resources and rationing’ (2007) 124 South African 
Law Journal 517.
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‘dehumanise the sufferer and, by implication, supposedly render human 
rights inapplicable’.42

While the Maputo Protocol contains a provision titled ‘Special 
Protection of Women with Disabilities’,43 the term ‘disability’ is not 
defined in this instrument. While neither the Disability Convention nor 
the African Disability Protocol contains a definition of ‘disability’, these 
two instruments contain similar non-exhaustive lists of ‘persons with 
disabilities’, which include ‘those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various 
barriers may hinder their full and effective participation in society on an 
equal basis with others’.44 As an illustration, the UN Committee on the 
Elimination of all Forms of Discrimination Against Women (CEDAW 
Committee) has, in its writings on the right to health, identified 
disabilities that are prevalent among women, including postpartum 
depression and eating disorders, as well as late-life degenerative 
conditions such as dementia.45

A further key point is that disability is ‘an evolving concept’, as 
noted in paragraph (e) of the Preamble to the Disability Convention. 
As observed by the Special Rapporteur on the Right to Health, persons 
with disabilities may find that specific terminology resonates with them 
– for example, some prefer to distinguish between impairment and 
disability,46 while others adopt terms that are seen to be empowering, 
such as ‘mental health survivor’.47 The Special Rapporteur on Disability 
further notes that ‘it is important to acknowledge that the notion of 
impairment varies throughout history, cultures and societies, reflecting 
the values and norms of a specific time and place’.48 

42	 Mahomed (n 1) 492.
43	 Maputo Protocol art XXII.
44	 Disability Convention art 1; African Disability Protocol art 1. One distinction 

between the two provisions is that the phrase ‘long-term’ is omitted in the latter 
instrument.

45	 CEDAW Committee General Recommendation 24 (n 1) paras 12(c) & 24.
46	 See, eg, Beresford (n 40) 223-224; Bhabha (n 25) at 223.
47	 UN Human Rights Council (HRC) Report of the Special Rapporteur on the 

Right of Everyone to the Enjoyment of the Highest Attainable Standard of 
Physical and Mental Health (15 April 2020) UN Doc A/HRC/44/48 para 4 
(Report of the Special Rapporteur on Physical and Mental Health (2020)).

48	 UN Human Rights Council (HRC) Report of the Special Rapporteur on the 
Rights of Persons with Disabilities (16 July 2018) UN Doc A/73/161 para 6.
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The dominant attitudes towards women with psychosocial disabilities 
– in law-making bodies and in communities – will determine whether 
they are indeed identified as a group deserving of additional resources 
or special protection without being considered ‘objects of welfare and 
charity’.49 Harmful disablist and sexist stereotypes faced by women with 
psychosocial disabilities include what the Special Rapporteur on the 
Right to Health referred to as the ‘medicalization of women’s feelings 
and behaviour’.50 On the other end of the spectrum, the Committee on 
Economic, Social and Cultural Rights (CESCR) has raised the concern 
that the intersectional discrimination faced by women with disabilities 
is not sufficiently recognised as persons with disabilities ‘are sometimes 
treated as genderless human beings’.51 Of relevance to these concerns 
is article 5 of the Maputo Protocol, which imposes an obligation on 
states parties to ‘prohibit and condemn’ all harmful practices, which 
article 1(g) defines as ‘all behaviour, attitudes and/or practices which 
negatively affect the fundamental rights of women …’ Article 11 of the 
African Disability Protocol similarly prohibits ‘harmful practices’, while 
providing more detailed examples of prohibited practices: 

States Parties shall take all appropriate measures and offer appropriate support and 
assistance to victims of harmful practices, including legal sanctions, educational 
and advocacy campaigns, to eliminate harmful practices perpetrated on persons 
with disabilities, including witchcraft, abandonment, concealment, ritual killings 
or the association of disability with omens. 

Consequently, when evaluating the South African constitutional and 
legislative framework applicable to mental health care, a key consideration 
will be whether the framework aligns with the conceptualisations of 
disability set out above. Most notably, disability must not be framed 
in terms of the medical model, and the role of history, communities, 
and cultural practices in shaping the experience of disability must be 
acknowledged. 

49	 Degener (n 40) 13.
50	 Report of the Special Rapporteur on Physical and Mental Health (2020) (n 47) 

para 59.
51	 UN Committee on Economic, Social and Cultural Rights (CESCR) General 

Comment 5: Persons with disabilities, 9 December 1994, E/1995/22 para 19.
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3.3 	 Normative standards applicable to mental health care for 
women

While not constituting ‘a right to be healthy’,52 the right to health 
encompasses a wide range of protections and entitlements. Bodies such 
as the CESCR, the African Commission on Human and Peoples’ Rights 
(African Commission) and the United Nations Committee on the 
Rights of Persons with Disabilities (CRPD Committee) have clarified 
the normative content of the right to health under international and 
regional law by identifying a number of interdependent elements.

The CESCR, in its general comment on the right to health, makes use 
of the ‘AAAQ’ framework, which identifies ‘availability’, ‘accessibility’, 
‘acceptability’, and ‘quality’ as crucial facets of the right to health.53 While 
the Disability Convention similarly identifies availability, accessibility, 
and acceptability as being at the core of the realisation of the right to 
health, the CRPD Committee adds that these attributes must be realised 
‘for persons with disabilities in their communities’.54 

At a regional level, the Nairobi Guidelines55 serve as a point of 
departure, in which the African Commission sets out four focal points for 
the realisation of socio-economic rights, namely: ‘availability’, ‘adequacy’, 
‘physical and economic accessibility’ and ‘acceptability’.56 The African 
Commission specifically notes, in paragraph 3(c) of the Guidelines, that 
states parties must be responsive to the circumstances of ‘vulnerable and 
disadvantaged groups, for whom special measures may be necessary’.

The African Commission has also elaborated on the right to health 
in the specific context of the Maputo Protocol, which provides in article 
XIV(2)(a), that health care services must be ‘adequate, affordable and 
accessible’. In its General Comment 2 of the African Commission on 

52	 UN Committee on Economic, Social and Cultural Rights (CESCR) General 
Comment 14: The Right to the Highest Attainable Standard of Health (Art 
12) (2000) E/C.12/2000/4 para 8 (CESCR General Comment 14); Nairobi 
Guidelines (n 1) para 61.

53	 CESCR General Comment 14 (n 52) para 12.
54	 CRPD General Comment 5 (n 12) para 89. The Committee notes that these 

attributes must be present ‘in hospitals as well as at home’, as part of the right to 
health in art 26. These obligations are thus grounded in art 26, and not in art 19, 
‘Living independently and being included in the community’.

55	 Nairobi Guidelines (n 1).
56	 Nairobi Guidelines (n 1) para 3.
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article 14 of the Maputo Protocol,57 the African Commission focuses 
primarily on sexual and reproductive rights. However, the normative 
standards identified can be applied to the right to health in the broader 
sense, including mental health care, including the following dimensions: 
‘availability, financial and geographical accessibility’ and ‘quality’, all of 
which must apply ‘without any discrimination’.58

3.4 	 Equality and non-discrimination in the provision of health care

While there are some variations across the different instruments and 
supervisory bodies in the formulation of the normative elements of the 
right to health, these largely correspond in substance to the CESCR’s 
AAAQ framework. Notably, the above instruments all require that 
mental health care be provided without discrimination. In Purohit and 
Moore v the Gambia (Purohit),59 the African Commission acknowledged 
the severe resource constraints faced by African countries, which 
frustrate the realisation of the right to health, including for persons in 
need of mental health care. In finding a violation of the right to health 
in article 16 and the rights of ‘the aged and the disabled’ in article 18(4), 
the Commission held:

Therefore, having due regard to this depressing but real state of affairs, the African 
Commission would like to read into Article 16 the obligations on part of States 
party to the African Charter to take concrete and targeted steps, while taking 
full advantage of its available resources, to ensure that the right to health is fully 
realised in all its aspects without discrimination of any kind.60

The African Commission has further, in its commentary on the right 
to health in the Maputo Protocol, imposed an obligation on the state 
to eradicate the systems that ‘promote and perpetuate gender-based 
inequality’, including ‘cross-cutting forms of discrimination’ that are 
entrenched in legal and policy frameworks.61 In this respect, it is crucial 

57	 African Commission General Comment 2 on Article 14(1)(a), (b), (c) and (f ) and 
Article 14(2)(a) & (c) of the Protocol to African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa, adopted during the 54th ordinary 
session of the African Commission held in Banjul, The Gambia, 22 October- 
5 November 2013 (African Commission General Comment 2).

58	 African Commission General Comment 2 (n 57) para 22.
59	 (2003) AHRLR 96 (ACHPR 2003).
60	 Purohit (n 59) para 84.
61	 African Commission General Comment 2 (n 57) para 22.
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to acknowledge, as the CRPD Committee has, that legislative and policy 
frameworks that are seemingly ‘neutral’, may have a discriminatory 
effect for failing to provide sufficient protection for disadvantaged and 
vulnerable groups.62 The CESCR has similarly cautioned that inequality 
may be maintained or even be aggravated by supposedly gender-
neutral frameworks.63 The CESCR further, in developing the AAAQ 
framework, specifically recommended that states parties ‘integrate a 
gender perspective’ into the frameworks governing health care.64 The 
CEDAW Committee further compels states parties to report on how 
their system of health care ‘addresses distinctive features and factors 
that differ for women in comparison to men’.65 The CESCR has also 
commented that the particular impact of ‘cumulative discrimination’ on 
individuals who have multiple marginalised identities can most often be 
combatted only through increased and targeted allocation of resources 
to those vulnerable groups.66

4	 The South African constitutional framework 

The Constitution of the Republic of South Africa, 1993 (interim 
Constitution) introduced, in its Postamble, the notion of a constitution 
as ‘a historic bridge between the past of a deeply divided society … to a 
future founded on the recognition of human rights’. It further stated that 
human rights must be guaranteed ‘for all South Africans, irrespective of 
colour, race, class, belief or sex’. Disability is not expressly included, in 
which respect the final Constitution improves substantially, as section 
9(3) thereof expressly includes disability, as well as race and gender, as 
prohibited grounds of discrimination. The Constitutional Court has 
adjudicated on the right to equality on numerous occasions, including 

62	 UN Committee on the Rights of Persons with Disabilities (CRPD) General 
Comment 3 (2016), Article 6: Women and girls with disabilities, 25 November 
2016, UN Doc CRPD/C/GC/3 para 17(e) (CRPD General Comment 3).

63	 UN Committee on Economic, Social and Cultural Rights (CESCR) General 
Comment 16: The equal right of men and women to the enjoyment of all 
economic, social and cultural rights (2005) E/C.12/2005/3 para 8 (CESCR 
General Comment 16).

64	 CESCR General Comment 14 (n 52) para 20.
65	 CEDAW Committee General Recommendation 24 (n 1) para 12.
66	 UN Committee on Economic, Social and Cultural Rights (CESCR) General 

Comment 20: Non-discrimination in Economic, Social and Cultural Rights 
(2009) E/C.12/GC/20 para 17.
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National Coalition for Gay and Lesbian Equality v Minister of Justice 
(National Coalition), in which Sachs J noted: 

What the Constitution requires is that the law and public institutions acknowledge 
the variability of human beings and affirm equal respect and concern that should 
be shown to all as they are. At the very least, what is statistically normal ceases to 
be the basis for establishing what is legally normative.67

While section 9(2) does prohibit the state from unfairly discriminating 
against anyone on ‘one or more grounds’, the text of the Constitution 
does not expressly account for the compounded discrimination that 
is experienced – in the present case – at the intersection of gender, 
disability and race. However, the Constitutional Court has interpreted 
section 9 through an intersectional lens, most notably in Mahlangu v 
Minister of Labour (Mahlangu).68 In considering domestic workers’ 
multilayered experience as members of a group who have historically 
been disadvantaged on grounds of race, class and gender, Victor J states:

Adopting intersectionality as an interpretative criterion enables courts to 
consider the social structures that shape the experience of marginalised people. It 
also reveals how individual experiences vary according to multiple combinations 
of privilege, power, and vulnerability as structural elements of discrimination.69

Victor J further notes that the intersection of multiple marginalised 
identities creates a ‘qualitatively different experience’.70 In other words, 
the various facets of a person’s identity do not each have a discrete, 
compartmentalised impact on that individual’s lived reality, as also 
argued by Sachs J in National Coalition.71 While the Court’s express 
acknowledgement of multilayered discrimination represents a crucial 
milestone, this recognition must also be translated into practice 
beyond the courtroom to impact the lived realities of women with 
psychosocial disabilities. Bhabha illustrates this point with reference to 
the transformative mandate entrenched in the Constitution:

In other words, the transformation imperative likely demands more than lofty 
pronouncements about the equality and dignity of disabled persons. It also 

67	 1999 (1) SA (CC) para 134. Although the court was not called upon in this 
instance to adjudicate directly on disability-related issues, the quoted extract has 
been applied in the realm of disability studies, including in Ngwena (n 19) 282.

68	 2021 (2) SA 54 (CC).
69	 Mahlangu (n 68) para 79.
70	 Mahlangu (n 68) para 8.
71	 National Coalition (n 67) para 113; Mahlangu (n 68) para 77.
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necessitates measures not only to remedy discrimination but also to re-orient the 
underlying societal structures that contribute to systemic material deprivation 
and to the exclusion of people with disabilities.72

The Constitution enshrines the right of access to health care services in 
section 27(1)(a). Section 27(2) further provides: ‘The state must take 
reasonable legislative and other measures, within its available resources, to 
achieve the progressive realisation of each of these rights.’ Three qualifiers 
are entrenched in section 27(2): reasonableness, progressive realisation, 
and the availability of resources. The first of these three qualifiers relies 
on the ‘reasonableness review’ model, applied in socio-economic rights 
jurisprudence to evaluate the method adopted by the state to realise a 
socio-economic right – specifically, whether that method is ‘reasonably 
capable of facilitating the realisation of the rights in question’.73 The state 
nevertheless has a discretion in the programme it develops to realise 
socio-economic rights, as whether ‘other more desirable or favourable 
measures’ exist is not something the Constitutional Court has to 
consider in socio-economic rights adjudication to which the state is a 
party.74 Even so, the court considers a range of criteria when considering 
the reasonableness of socio-economic rights programmes – applying 
these to the programme as it was developed as well as to the programme 
as implemented.75

A key criterion is that the state’s programme aimed at realising a 
constitutional right must reflect that due consideration was given to 
the circumstances of vulnerable groups, as noted by the Constitutional 
Court in Government of South Africa v Grootboom (Grootboom):

To be reasonable, measures cannot leave out of account the degree and extent of 
the denial of the right they endeavour to realise. Those whose needs are the most 
urgent and whose ability to enjoy all rights therefore is most in peril, must not be 
ignored by the measures aimed at achieving realisation of the right.76 

72	 Bhabha (n 25) 241.
73	 S Liebenberg ‘Needs, rights and transformation: Adjudicating social rights’ (2006) 

17 Stellenbosch Law Review 22.
74	 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) 

para 41; Khosa v Minister of Social Development; Mahlaule v Minister of Social 
Development 2004 (6) SA 505 (CC) para 48.

75	 Khosa (n 74) para 42.
76	 Khosa (n 74) para 44.



Mental health care for women in South Africa in light of the Maputo Protocol     241

The appropriate allocation of resources for such a programme is 
a further key criterion.77 To include ‘within available resources’ as a 
qualifier for the constitutional right of access to health care services 
is an acknowledgement that resource constraints are a key concern, as 
also noted by the African Commission referred to above. For example, 
the South African Constitutional Court has acknowledged, in the 
context of the right to health: ‘There are many pressing demands on the 
public purse’.78 However, the Constitutional Court noted two further 
key points in respect of resource allocation for socio-economic rights. 
First, that the state has an obligation to ‘differentiate between categories 
of people and to prioritise’.79 This duty ties in with the earlier passage 
from Grootboom, on responsiveness to vulnerability.80 Second, the state 
cannot evade its constitutional obligations simply because it has failed 
to budget appropriately, ‘according to a mistaken understanding of its 
constitutional and statutory obligation’.81

Further reasonableness criteria include ensuring that responsibilities 
are clearly allocated to various spheres of government and that the 
programme in question is well-coordinated, comprehensive, and 
coherent.82 A further promising mechanism, most often applied in the 
context of housing rights, is that of ‘meaningful engagement’, which was 
developed extensively in Occupiers of 51 Olivia Road, Berea Township 
and 197 Main Street, Johannesburg v City of Johannesburg.83 Meaningful 
engagement between the state and rights bearers serves a dual purpose. 
First, the process ensures that the state is made aware of the interests 
and concerns of rights bearers, resulting in socio-economic programmes 

77	 Khosa (n 74) para 39.
78	 Treatment Action Campaign v Minister of Health 2002 (5) SA 721 (CC) para 37.
79	 City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 

(Pty) Ltd 2012 (2) SA 104 (CC) para 86.
80	 Grootboom (n 74) para 44.
81	 Blue Moonlight (n 79) para 74; D Moseneke In the Arbitration between: Families 

of Mental Health Care Users Affected by the Gauteng Mental Marathon Project 
and National Minister of Health of the Republic of South Africa, Government of the 
Province of Gauteng, Premier of the Province of Gauteng, MEC for Health: Province 
of Gauteng before Justice Dikgang Moseneke (2018) para 41 (Marathon Project 
Arbitration).

82	 Grootboom (n 74) paras 39, 40-41.
83	 2008 (3) SA 208 (CC). See also Residents of Joe Slovo Community, Western Cape v 

Thubelisha Homes 2010 (3) SA 454 (CC).
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more responsive to their needs.84 Second, meaningful engagement is 
an empowering process, as it recognises that rights claimants are ‘active 
stakeholders rather than just passive recipients of socio-economic goods 
and services’.85 However, a troubling trend in respect of participatory 
processes in the context of mental health care is that the state adopts 
what has been termed a ‘hit and run’ tactic and engages only superficially 
with mental health care users and their representative organisations.86

Progressive realisation is included in section 27 to act as ‘necessary 
flexibility device’, cognisant of the various challenges and constraints 
faced by the state in its attempts to realise socio-economic rights. 
However, progressive realisation still requires ‘deliberate, concrete’ steps 
to be taken with the aim of achieving the full realisation of the right ‘as 
expeditiously as possible’.87 In Grootboom, the Constitutional Court also 
noted that progressive realisation would entail extending access to goods 
and services ‘not only to a larger number of people but to a wider range 
of people as time progresses’.88 Consequently, progressive realisation 
requires decision-making processes, whether legislative, policy-based or 
budgetary, to be forward-looking.89 

5	 The South African Mental Health Care Act 

In this part, the South African legislative framework governing mental 
health care is analysed to determine whether there is alignment with 
the international and regional norms and obligations set out above in 

84	 Olivia Road (n 83) para 15; L Chenwi ‘Meaningful engagement in the realisation 
of socio-economic rights: the South African experience’ (2011) 26 South African 
Public Law at 155.

85	 Chenwi (n 84) 129.
86	 See, eg, S Kleintjes, C Lund & L Swartz ‘Barriers to the participation of people 

with psychosocial disability in mental health policy development in South Africa: 
A qualitative study of perspectives of policy makers, professionals, religious leaders 
and academics’ (2013) 13 International Health and Human Rights; S Kleintjes, 
C Lund, L Swartz, A Flisher & The MHAPP Research Programme Consortium 
‘Mental health care user participation in mental health policy development and 
implementation in South Africa’ (2010) 22 International Review of Psychiatry 
568-577.

87	 CESCR General Comment 3 para 6; CESCR General Comment 14 (n 52) para 
39.

88	 Grootboom (n 74) para 45.
89	 D Bilchitz ‘Fundamental rights as bridging concepts: Straddling the boundary 

between ideal justice and an imperfect reality’ (2018) 40 Human Rights Quarterly 
136.
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section 3. As a point of departure, the dominant conceptualisation of 
psychosocial disability in the Act is considered to determine whether 
the Act itself entrenches a substantive equality approach to disability. 
Thereafter, this part considers provisions in the Act that relate to non-
discrimination and gender to analyse the Act’s approach – if any – to 
the intersectional discrimination faced by women with psychosocial 
disabilities. Finally, after having considered the text of the Act, this 
section turns to two matters before an arbitrator and the Constitutional 
Court, respectively, which represented opportunities to reflect on and 
interpret the provisions of the Act to further develop our understanding 
of the protections and entitlements afforded therein.

5.1 	 Conceptualisations of psychosocial disability

The definitions and interpretative guides included in legislation can assist 
in developing our understanding of the protections and entitlements 
afforded by that legislative instrument. As noted in sections 2 and 3 
above, it is necessary to avoid essentialising gender and disability. Rather, 
as in the case law discussed in section 4, an intersectional approach 
is needed for vulnerable groups such as women with psychosocial 
disabilities to be protected optimally. This part consequently considers 
whether psychosocial disability is understood in the Act in a manner 
that acknowledges multidimensional vulnerability, including the specific 
vulnerability to harmful practices faced by women with psychosocial 
disabilities.

The Act does not use the term psychosocial disability and refers, in its 
Preamble, to ‘mental disorders or mental disabilities’. Further insight into 
the theoretical underpinnings of the Act can be gained with reference to 
section 1, which defines key terms, including ‘mental illness’, being: ‘a 
positive diagnosis of a mental health related illness in terms of accepted 
diagnostic criteria made by a mental health care practitioner authorised 
to make such a diagnosis’.90 The term ‘mental health status’ shows greater 
promise than this medicalised approach, being defined as: ‘the level of 

90	 The term ‘mental illness’ is used primarily in the parts of the Act that concern 
prisoners with psychosocial disabilities. See, eg, sec 51 (‘Care, treatment and 
rehabilitation of prisoners with mental illnesses in prison’); sec 52 (‘Magisterial 
enquiry concerning transfer to designated health establishments’); sec 56 
(‘Recovery of mental health status of mentally ill prisoners’).
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mental well-being of an individual as affected by physical, social and 
psychological factors and which may result in a psychiatric diagnosis’. 
The term which sees the most frequent use in the Act, ‘mental health care 
user’, is defined as ‘a person receiving care, treatment and rehabilitation 
services or using a health service at a health establishment aimed at 
enhancing the mental health status of a user’. 

These terms improve somewhat on terminology employed in colonial 
and apartheid era instruments – such as ‘lunatics’ and those deemed an 
‘idiot or person of unsound mind’ in terms of the Lunacy Act 35 of 1891, 
or ‘imbeciles’ or ‘socially defective’ in terms of the Mental Disorders 
Act 38 of 1916. However, the Preamble and definition provision of the 
present Act does not unequivocally locate the provisions within an anti-
essentialist perspective, grounded in recognition of the diverse needs 
of persons with psychosocial disabilities and the unique vulnerability 
experienced by those who find themselves at the intersection of a 
number of marginalised identities. For example, the prominent reference 
to vulnerability in the Preamble to the Act is the following:

Recognising that the person and property of a person with mental disorders or 
mental disabilities, may at times require protection and that members of the 
public and their properties may similarly require protection from people with 
mental disorders or mental disabilities. 

The Act, therefore, in its definitional and interpretative guidelines, does 
not set down a clear or solid foundation for an intersectional and gender-
sensitive approach to mental health care. 

5.2 	 Non-discrimination, gender, and intersectionality in the Act

In addition to the Preamble and the definitions in section 1, section 3, 
titled ‘Objects of the Act’, guides the interpretation of the Act.91 This 
section contains no express reference to non-discrimination or the need 
to consider intersecting disadvantage in extending additional protections 
to women with psychosocial disabilities. Even section 10, which is titled 
‘Unfair discrimination’, deals only with discrimination against a mental 

91	 See sec 2(1): Interpretation. Section 3 provides, inter alia: ‘The objects of this 
Act are to (a) regulate the mental health care in a manner that (i) makes the best 
possible mental health care, treatment and rehabilitation services available to the 
population equitably, efficiently and in the best interest of mental health care users 
within the limits of the available resources’
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health care user ‘on the grounds of his or her mental health status’ 
and provides for mental health care users to receive care ‘according to 
standards equivalent to those applicable to any other health care user’. The 
Preamble similarly only contains a passing reference to discrimination, in 
which it is acknowledged that the Constitution ‘prohibits against unfair 
discrimination of people with mental or other disabilities’. 

Section 11, which is titled ‘Exploitation and abuse’, creates an 
obligation in section 11(1)(a) on persons and establishments providing 
mental health care to take steps to protect mental health care users 
from ‘exploitation, abuse and any degrading treatment’. While section 
11(1)(c) includes the broad prohibition on the use of mental health 
care, treatment and rehabilitation services ‘as punishment or for the 
convenience of other people’, the provision does not express additional 
protection to women with psychosocial disabilities. 

As stated in section 1, the Act, as the primary mental health care 
legislation, serves as a guide for the development of policy, as well as the 
interpretation and implementation thereof. It can be argued that the 
absence of a gender dimension in the text of the Act has translated into 
weak protections for women with psychosocial disabilities in the recently 
adopted National Mental Health Policy Framework and Strategic Plan 
2023-2030 (NMHPF), in which the few references to gender are vague 
or underdeveloped. For example, under ‘Protection against vulnerability’, 
the NMHPF briefly notes that targeted interventions are called for 
in the context of ‘vulnerabilities associated with gender (including 
pregnancy)’.92

While a gender-sensitive or gender-responsive approach is thus absent 
from the text of the Act itself, the Act may still be interpreted by courts 
and quasi-judicial bodies in a manner that extends specific protections 
to women with psychosocial disabilities. Whether this has been the case 
to date is evaluated in this contribution with reference to two matters: 
the arbitration proceedings that took place following the Gauteng 
Mental Health Marathon Project (Marathon Project) and a recent 
Constitutional Court judgment, Makana Peoples Centre v Minister of 

92	 Department of Health National Mental Health Policy Framework and Strategic 
Plan (2023-2030) 32.
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Health (Makana),93 that considered whether select provisions of the Act 
passed constitutional muster.

5.3 	 The Gauteng Mental Health Marathon Project Arbitration 
Proceedings

The most infamous mental health care initiative in the post-apartheid 
era, the Marathon Project, took place over a decade after the adoption 
of the Mental Health Care Act. In 2015, the provincial Department 
of Health in Gauteng chose to terminate its agreement with the 
Life Esidimeni facility, where over 1 400 persons with psychosocial 
and intellectual disabilities were receiving mental health care. The 
responsible officials have since attempted to justify the termination of 
the agreement on a number of grounds, including by alleging that it was 
a deinstitutionalisation effort and an attempt to save costs – which was 
found to be false during the investigations of the Office of the Health 
Ombud and the subsequent arbitration proceedings.94 What cannot 
be disputed is that the termination of the agreement resulted in the 
haphazard and hurried transfer of mental health care users from Life 
Esidimeni to so-called community-care organisations, most of which 
were underfunded, not validly licensed, and ill-equipped to provide 
mental health care services.95 As a consequence of the traumatic transfer 
and horrific conditions of ‘care’ at the new facilities, an estimated 144 
mental health care patients died.96

In the arbitration proceedings, presided over by former Deputy 
Chief Justice Dikgang Moseneke, the status of mental health care users 
as ‘utterly vulnerable’ was emphasised.97 One of the first casualties was 
Deborah Phetla, who died while in solitary confinement at Takalani 
Home, a so-called community-care NGO; she was found with plastic 
and brown paper in her stomach, likely because the carers did not provide 
her with food or water.98 While the arbitrator presented a number of 

93	 2023 (8) BCLR 963 (CC).
94	 Marathon Project Arbitration (n 81) para 27, 30; Office of the Health Ombud 

The Report into the Circumstances Surrounding the Deaths of Mentally Ill Patients: 
Gauteng Province (2018) 18.

95	 Office of the Health Ombud (n 94) 36-39.
96	 Marathon Project Arbitration (n 81) para 2.
97	 Marathon Project Arbitration (n 81) para 1.
98	 Marathon Project Arbitration (n 81) para 88.
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specific case studies like that of Deborah Phetla, and the victims’ names 
are listed,99 no express mention is made of the unique vulnerability 
experienced by female mental health care users who were victims of the 
failed Marathon Project. Only in one instance is gender mentioned in 
the arbitration proceedings, where the arbitrator notes ‘three key risk 
factors’ that the Office of the Health Ombud had identified among the 
persons transferred from the Life Esidimeni facility: ‘transfer to non-
governmental organisations rather than transfer to hospital; advanced 
age; and being female’.100 However, no further comment or analysis from 
a gender perspective follows this reference. Of note further is that the 
South African Human Rights Commission, following the events of 
the Marathon Project, conducted an inquiry into the status of mental 
health care in South Africa. Gender does not feature in their report, with 
the exception of a reference to article 3 of the Disability Convention, 
where the report notes that ‘all rights that are enjoyed by men and boys 
with disabilities should be equally enjoyed by women and girls with 
disabilities’.101

5.4 	 The Makana judgment 

The failed Marathon Project featured prominently in the submissions 
by the applicant in the Makana matter, which was decided on 9 June 
2023, approximately five years after the Marathon Project arbitration 
was delivered. In the applicant’s reference to the horrors of the failed 
Marathon Project, the applicant argued that the Project revealed the poor 
state of mental health care in South Africa, which would be improved 
through the implementation of further safeguards through automatic 
judicial review in the context of involuntary mental health treatment.102 
The Constitutional Court delivered judgment in the Makana matter 
on 9 June 2023 after having considered the constitutionality of select 
provisions of the Act relating to involuntary mental health treatment.103 
Amongst other issues, sections 33 and 34 of the Act were alleged to be 

99	 See, eg, Marathon Project Arbitration (n 81) paras 14, 18, 88-90, 98-101.
100	 Marathon Project Arbitration (n 81) para 91.
101	 South African Human Rights Commission Report of the National Investigative 

Hearing into the Status of Mental Health Care in South Africa (14 and 15 November 
2017) 13.

102	 Makana (n 93) para 44.
103	 Makana (n 93) para 3.
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unconstitutional on the basis that the provisions allowing for involuntary 
detention without automatic judicial review violated sections 10, 12 
and 34 of the Constitution – respectively, the rights to human dignity, 
freedom and security of the person, and access to courts. However, the 
Court demarcated the boundaries of the question before the Court 
clearly from the outset:

The case is thus not about whether involuntary inpatient treatment is ever 
justified, or about the criteria which the Act sets for this to occur, or even about 
the procedure in general which the Act lays down.104

The Court accordingly does not engage in depth with, for example, 
‘the paradigm shift which the [Disability Convention] has been said to 
herald’.105 One paragraph is devoted to a brief overview of the African 
Disability Protocol106 and a single line to the African Charter.107 The 
Court finds no violation of the abovementioned rights and sets aside the 
High Court’s declaration of constitutional invalidity. In reaching this 
conclusion, the Court makes no reference to or consideration of gender 
in the matter. There is no mention of CEDAW, the Maputo Protocol or 
the General Comments of the supervisory bodies discussed above. The 
only reference to the right to health care services in this matter is tacked 
on the end of the judgment when the Court considers whether there has 
been a violation of the right to dignity of mental health care users:

Involuntary inpatient treatment of a user who meets the statutory criteria for such 
treatment is consistent with respecting the user’s dignity. Indeed, to withhold 
treatment from such persons might impair their dignity, along with their right to 
health care service in terms of section 27(1)(a) of the Constitution.108

However, this brief mention of the right to health care services could, 
instead, have been an exploration by the Court of the international and 
regional norms relating to the right to health, non-discrimination, or the 
prohibition on harmful practices. A key concern is thus the failure to 
consider the impact that the impugned provisions may have on women 
with psychosocial disabilities. A fact the Court seems to have overlooked 
is that that seemingly ‘neutral’ law may be discriminatory in practice, as 

104	 Makana (n 93) para 4.
105	 Makana (n 93) para 3.
106	 Makana (n 93) para 106.
107	 Makana (n 93) para 83.
108	 Makana (n 93) para 194.
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set out by the CESCR on more than one occasion.109 The Court considers 
the impact of the provisions but does so without consideration of the 
specific experiences of women, as strongly recommended by the various 
supervisory bodies,110 thereby subscribing to an essentialist approach of 
persons with psychosocial disabilities. The Court further considers the 
provisions only as they are conceived and not as implemented, contrary 
to the requirements set out in Grootboom for socio-economic rights 
adjudication, as the Court in Makana declares: 

This case is also not about how the Act is being implemented in practice. 
Constitutionally compliant legislation may be implemented badly and 
constitutionally deficient legislation may be implemented humanely.111

In this way, the possibility of harmful practices, as prohibited by article 5 
of the Maputo Protocol and article 11 of the African Disability Protocol, 
are overlooked. Overall, the Makana judgment fails to add a gender-based 
dimension to the provisions of the Act or even obiter insights on gender 
in the realm of mental health care under the present constitutional and 
statutory framework.

6	 Conclusion

The Maputo Protocol and various other international and regional human 
rights instruments are unequivocal in extending specific protections not 
only to women and to persons with disabilities, each as distinct groups 
facing compartmentalised challenges – rather, the unique circumstances 
at the intersection of gender and disability must be considered when 
developing a right to health-based response to mental health care. The 
norms and obligations highlighted in section 3 align closely with the 
intersectional and anti-essentialist considerations set out in section 2.

The final Constitution does, as interpreted in decisions such as 
the Mahlangu matter, make provision for an intersectional approach 
that is cognisant of multidimensional forms of disadvantage. Further, 
the Constitutional Court’s socio-economic rights jurisprudence does 
compel the state to consider the vulnerability of rights claimants when 

109	 CRPD General Comment 3 (n 62) para 17(e); CESCR General Comment 16  
(n 63) para 8; CESCR General Comment 14 (n 52) para 20.

110	 CEDAW Committee General Recommendation 24 (n 1) para 12.
111	 Makana (n 93) para 4.
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developing and implementing programmes to realise socio-economic 
rights.

However, from the provisions emphasised above in section 5, there 
is not a clear gender dimension evident in the text of the Mental Health 
Care Act and, in the absence of further interpretative guidelines beyond 
those noted in section 5, the Act can likely not offer sufficient protections 
to women with psychosocial disabilities, suited to their particular needs 
and interests. Recent adjudication of disputes related to the subject 
matter of the Act – the Marathon Project Arbitration and the Makana 
judgment – reveal not even superficial engagement with issues of gender 
as intersecting with disability to create compounded vulnerability. 

The constitutional framework, measured against the three questions 
posed in section 2, shows promise in at least allowing for an intersectional 
and anti-essentialist analysis. However, the adjudication of disputes 
related to mental health care does not hold up to scrutiny under the 
application of the three questions. This failure may be attributable, in 
part, to deficiencies in the Mental Health Care Act itself.

To improve the circumstances of women with psychosocial 
disabilities, changes are called for in the legislative provisions relating 
to, at minimum, the following three broad aspects: resource allocation, 
stigma, and access to remedies and redress. Gender must be mainstreamed 
in mental health care legislation, including by making express mention 
of the state’s specific obligations in respect of women with psychosocial 
disabilities.

First, improved resource allocation is crucial to ensure that mental 
health care for women meets the standards set by the AAAQ framework. 
The African Commission held in Purohit that concrete steps must be 
taken with the aim of progressively realising the right to health, while 
the CESCR further declared that resource allocation must be targeted 
to address the needs of vulnerable groups. A key provision to include 
in legislation to ensure adequate and equitable allocation of resources, 
as noted by the CEDAW Committee and other institutions such as the 
Southern African Development Community (SADC),112 is that progress 

112	 Southern African Development Community ‘SADC Gender Policy’, November 
2021, https://www.sadc.int/sites/default/files/2021-11/SADC_GENDER_
POLICY_-_ENGLISH.pdf 21.
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pertaining to women with psychosocial disabilities specifically must be 
monitored and reported on by the state.

Second, stigma must be eradicated within communities as well as 
amongst health care practitioners. The SADC, for example, recommends 
strengthening support for gender-focused advocacy groups, while the 
World Health Organization (WHO)113 recommends entrenching 
provisions that demand gender-sensitive training for healthcare workers, 
including on the impact that gender-based violence may have on 
women’s mental health. Article 5 of the Maputo Protocol, prohibiting 
harmful practices, must be borne in mind, as well as the specific measures 
noted in article 11 of the African Disability Protocol in respect to 
harmful practices, namely, legal sanctions and educational and advocacy 
campaigns.

Third, legislation must not only entrench protections against 
neglect and abuse, but must make provision for remedies and redress 
specifically for women with psychosocial disabilities whose rights have 
been violated. In this respect, the WHO recommends that legislation 
‘outline the procedures for the submission, investigation and resolution 
of complaint mechanisms’, and ensure that these avenues for redress are 
accessible and widely-publicised’.114

While there is arguably also a need for increased rigour in the 
application of intersectionality in constitutional adjudication in relation 
to mental health care, the capacity of courts or a quasi-judicial forum to 
effect change is severely hindered by deficiencies in the Mental Health 
Care Act itself. The objects and provisions of the Act are in urgent need 
of reform to eradicate the pervasive legacy of a historically oppressive 
approach to mental health care for women and to establish a system of 
mental health care which is responsive to the particular needs of women 
in South Africa.

113	 World Health Organization Mental Health, Human Rights and Legislation: 
Guidance and Practice (2023) at 81.

114	 WHO (n 113) at 103.
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