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Red Case No. Sor.Wor.Por 1/2567 (Nam Jon reservoir case)

Country/Region : Thailand

Forum : Chachoengsao Provincial Court

Filing Date : 2023

Status : Decided

Date of Judgement : 2024

Case Category : Civil case

Domestic Laws : The National Environmental Quality Promotion and

Conservation Act, B.E. 2535
International Laws -
Requested Measures : Paying compensation
Brief Summary :

Plaintiff:

(1) The Pollution Control Department

(2) the Department of Groundwater Resources

(3) the Royal Irrigation Department, and

(4) the Office of the Permanent Secretary of the Ministry of Natural Resources and
Environment

Defendant: THH. Molyprocessing Co., Ltd., and others

The lawsuit arose from complaints by villagers regarding water quality issues at the
16th Lum Nam Chon Reservoir (hereinafter Nam Jon reservoir) located in Khao Hin Son
Subdistrict, Phanom Sarakham District, Chachoengsao Province. The water was reported to
smell of rust, cause itching after use, and was unsuitable for agricultural crops. An
investigation conducted by the Environmental Protection Operation Center, Office of
Environmental and Pollution Control 13 (Chonburi Province), Department of Pollution Control,
Department of Groundwater Resources, Department of Royal Irrigation, and the Office of
Natural Resources and Environment of Chachoengsao Province between 12 November 2020,
and 4 April 2021, revealed that the factory of THH. Molyprocessing Co., Ltd., located in the
304 Industrial Estate, was the source of pollution. The factory’s operations led to leakage or
underground contamination that affected the groundwater, which eventually flowed into the
16th Lum Nam Chon Reservoir. Groundwater quality tests conducted within the factory owned
by THH. Molyprocessing Co., Ltd. showed chemical properties consistent with those found in
the contaminated water of the 16th Lum Nam Chon Reservoir, indicating the presence of
industrial waste.

The defendant company was engaged in the business of producing chemicals for
molybdenum and had been granted a license to operate a factory in Chachoengsao Province.
A condition of this license required that all wastewater from the factory needed to be
discharged into the wastewater treatment system of 304 Industrial Park 2 Co., Ltd.
Additionally, the company had received a license to operate a business that may pose
hazardous to health, specifically in the category of melting, casting, and smelting, from the
Khao Hin Son Subdistrict Administrative Organization. The company’s operations involved
washing, separating, sun-drying, oven-drying, and packaging molybdenum ore for delivery to
customers.

Nam Chon Reservoir is located in Khao Hin Son Subdistrict, Phanom Sarakham
District, Chachoengsao Province. The construction was completed in 1985. The reservoir
covers an area of 350 rai and has a capacity of 1.97 million cubic meters. It provides
irrigation for 3,600 rai of land and supplies water to the Tao Lod Yong Community (suuniaialss)

in Chachoengsao Province. Approximately 50 households have been using the water from the
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reservoir. The surrounding area of the reservoir is a residential community where cassava and
eucalyptus trees are cultivated. About 500 meters to the south of the reservoir lies the
Industrial Park Project Group 304 (Chachoengsao), which includes 16 industrial factories, one
of which is the defendant’s factory.

In 2019, it was discovered that the reservoir’s water quality did not meet the legal
standards for surface water sources and was unsuitable for consumption, agriculture, or the
survival of any aquatic life. In this case, the damage stems from the water quality, which had
a high acidity level of 2-3. This led to the chemicals seeping and flowing toward the
groundwater, which eventually entered the reservoir. The contamination affected the
groundwater layer up to 25 meters deep and spread approximately 500 meters from the
factory to the water source. The total damaged area covers about 200,000 square meters,
resulting in the loss of up to 1.45 million cubic meters of consumable water from the
reservoir’s total capacity of 2 million cubic meters. The entire reservoir is completely
unusable due to its extreme acidity and contamination with heavy metals. It is impossible for
living organisms to survive. Later, the Chachoengsao Provincial Irrigation Project filed a
complaint with the investigation officer at Khao Hin Son Police Station regarding the illegal
dumping of chemicals in a borrow area next to the reservoir. However, the investigation was
unable to identify the wrongdoers, and as a result, the case was suspended.

In this case, the four plaintiffs sued the defendants (THH. Molyprocessing Co., Ltd and
three others) at the Chachoengsao Provincial Court.), holding them liable for wastewater
from the factory. The contamination caused the water in the reservoir to be contaminated
with chemicals and several heavy metals, including copper (Cu), lead (Pb), manganese (Mn),
and zinc (Zn), which exceeded legal standards. The water became unsafe for consumption,
hazardous, and unsuitable for irrigation, agriculture, and aquatic life. The leakage led to the
destruction or damage to natural resources belonging to the state or public property of the
country. The factory was identified as the owner or possessor of the pollution source and
accused of allowing the contaminants to seep through the underground water layer into the
reservoir, causing significant damage to the state’s natural resources. Consequently, the
government is seeking damages amounting to 2,265,407,788.28 baht in accordance with
Sections 96 and 97 of the National Environmental Quality Promotion and Conservation Act,
B.E. 2535.

Reasons for Studying this Case

1. This case presents a significant challenge in proving environmental damage resulting
from pollution. Unlike other cases where the source of pollution is immediately identifiable,
the nature of this pollution and its gradual infiltration into natural resources complicates the
task of attributing liability to a specific party.

2. In this case, the court faced the task of evaluating a substantial body of scientific
evidence, as well as navigating the intricate processes required for assessing environmental
damage. The central point of interest is the court’s methodology in weighing the scientific
evidence submitted by both the plaintiff and the defendant. The extent to which the court
exercised discretion to seek additional information from independent sources remains
uncertain.

3. As a civil case, the state acted as the plaintiff, suing a private entity to recover
damages inflicted on public property. The compensation ordered by the court for the
defendants is the highest ever awarded in the history of Thai environmental cases, raising
questions about the methods used to determine and enforce such compensation.

4, In this instance, the court established the damages to account for the expenses that
the state had already incurred in the restoration of environmental damage, as well as to
estimate future costs associated with the restoration of the environment to its original state.
In terms of environmental compensation, this estimated damage assessment approach is
significant.
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A. Did the plaintiffs/claimants/complainants allege a human rights violation? If so, what
are those rights and what is the legal instrument protecting such rights? Furthermore,
what specific legal principles or doctrines (e.g. polluter pays principle) were referenced?

This case is a civil matter in which the plaintiff was claiming damages from the
defendant. Therefore, there was no assertion that private entities had violated human
rights

B. Did the plaintiffs use international human rights law and standards to argue their case?
If so, what sources of international human rights law did they refer to? Include human
rights treaties and operational guidelines, if any. Also indicate if country of focus is a
signatory to the treaty/other international instruments. If not, what international
instruments or doctrine could have been applied?

The case is not based on human rights law but rather on civil law principles for
claiming compensation

C. What were the defendants’/respondents’ arguments?

Issue 1

Are the defendants the source of pollution that caused the leakage or spread of pollution
into the environment, resulting in damage to natural resources belonging to the state?
Issue 2

Are the three defendants liable to pay damages as claimed, and if so, to what extent?

The primary argument of the defendants was that the plaintiffs had failed to describe in their
complaint any evidence showing how the defendants had discharged wastewater containing
contaminants into the groundwater. Additionally, the complaint lacked details regarding the
damages. This omission, they argued, made it difficult for the three defendants to understand
the case and defend themselves properly. As a result, the defendants claimed that the
complaint was ambiguous. The defendants also maintained that they had treated the
wastewater in a closed system. Leakage to the environment was impossible. They argued that
the alleged illegal dumping of chemicals and contamination of industrial waste near the
reservoir had taken place long after the defendants’ operations had been established.
Moreover, the police officer at Khao Hin Son Police Station had not pursued charges against
the defendants and had eventually suspended the investigation. Also, the defendants claimed
that the location of their factory was positioned in the direction that groundwater flowed from
west to east, not in the direction claimed by the plaintiffs. For these reasons, the defendants
argued they had not caused the pollution in question and, therefore, bore no liability. They
requested that the court dismiss the case.

D. Please summarize the Court’s decision, elaborating what laws they applied (whether
they applied a human rights analysis or not), their reasoning, and whether there were
any dissenting/separate opinions.

Issue 1
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The Court held that the factory owned by the defendant was the source of pollution that
caused the leakage or spread of pollution into the environment, resulting in damage to natural
resources belonging to the state. The core point of issue 1 was the reliability of scientific
information adduced by the plaintiffs, establishing the connections between environmental
harm to Nam Jon reservoir and the industrial activities carried out by the defendants.

The court accepted the plaintiff’'s testimony, which was provided by an expert
specializing in the examination of water, soil, sediment, and groundwater. The evidence was
gathered from field testing and sample collection on multiple occasions and laboratory
analysis. The testing aimed to detect contaminants from wastewater or waste originating from
the defendant’s factory and other factories within the 304 Industrial Park 2 project. The
analysis revealed a genuine link between heavy metals found in the contaminated area and
wastewater from the defendant’s factory. Furthermore, groundwater surveys involving drilling
showed heavy metal contamination in the groundwater, with the chemical characteristics and
flow direction directly related to the operations of the defendant’s factory. The investigation
traced the source of the contamination chronologically.

The court found the plaintiff’'s information credible. The facts demonstrated that high
levels of heavy metals, including copper, manganese, zinc, lead, nickel, and cadmium, were
detected. Heavy metals were found in the borrow area and reservoirs with concentrations
exceeding the standard in the contaminated areas. However, the levels of heavy metals found
in agricultural areas and natural waterways located farther from the site were lower. This
evidence supported the conclusion that the contamination was concentrated around the
reservoir, borrow area, and the vicinity of the defendant’s factory.

The court also referred to the testimony of expert witnesses which included
environmental and pollution specialists and geologists with expertise in groundwater quality
and flow direction. The court placed weight on the testimony of hydrogeology experts who
explained the test results and provided detailed analysis in terms of chemical reactions
(geochemistry), the chemical composition of the soil, and groundwater flow direction
(hydrogeology). The court deemed these witnesses can be considered to be highly
experienced experts. Their testimony was crucial in establishing the connection between the
contamination and the defendant’s operations.

The Court, therefore, concluded that the evidence was conclusive. The water and soil
were contaminated with chemicals and the soil in the area next to and behind the defendant’s
factory. Heavy metals found in the water and soil were identical to those found in the
wastewater from the defendant’s factory. These metals were detected in the observation pond
within the factory, the wastewater from the end of the drain pipe in front of the factory, and
the soil behind the factory wall. Also, the Court rejected the defendant’s testimony claiming
that the heavy metals were of natural origin. It should be noted that the wastewater quality
from 15 other factories located within the 304 Industrial Park 2 project area met the required
standards. According to the test results report, the heavy metal values for copper, lead, zinc,
and molybdenum were either very low or not detected at all.

Furthermore, the Court emphasized the techniques for surveying the direction of
groundwater flow. The methodologies employed encompassed GPS and drones to assess
groundwater pressure levels. Drilling was also used to survey the soil quality across various
soil layers which was carried out in 36 points. The hydrogeological survey report concluded
that the groundwater flowed from the defendant’s factory toward the reservoir which is
located in a lowland area.

Therefore, the Court concluded that the defendants were the source of pollution that
caused the leakage or spread of pollution into the environment, resulting in damage to natural
resources belonging to the state.
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Issue 2

The Court found that the impacts on the ecosystem, the damage to public water
resources, health issues faced by local residents from using the water for consumption, and
the effects on agricultural crops were clearly evident. It was determined that a rehabilitation
process was necessary, and the amount of compensation demanded was deemed reasonable.

The defendant’s actions constitute a serious violation because they focused only on
business benefits while neglecting to comply with legal pollution control measures in their
industrial operations. As a result, the Court should award damages to the plaintiff, including
costs for soil restoration, water restoration, groundwater restoration, and reservoir water
restoration

The defendants had to pay compensation for environmental damage. This responsibility
applied regardless of whether the leakage or spread of pollution was due to the defendant’s
intentional or negligent actions. The defendants were required to pay compensation or
damages, including damages to the state, equivalent to the total value of the natural
resources that were destroyed, lost, or damaged, in accordance with Sections 96 and 97 of
the National Environmental Quality Promotion and Conservation Act, B.E. 2535. Thus, the
Court ordered the three defendants to jointly pay damages to the four plaintiffs in the total
amount of 1,770,976,839.82 baht.!

E. If the court did not apply human rights law and standards in their analysis of the case,
how could they have applied a human rights analysis? For example, in a case addressing
the environmental impacts of a mining activity on a transboundary river, could the court
have also assessed the impacts on local communities who depend on the river?

In this case, the court did not directly apply human rights law principles. However, through the
witness examination, it became evident that the actions of private entities severely violated
human rights, particularly the right to a healthy, clean, and sustainable environment. From the
witness testimonies, the court was convinced that the defendant was responsible for polluting
the reservoir, which is a shared resource utilized by the community.

A. Did the plaintiffs/claimants submit arguments that the environmental harm
disproportionately impacted a marginalized group (women, indigenous peoples, the
elderly, etc.)? If so, how — were these direct or indirect harms?

For example, in Maria Khan et al. v. Federation of Pakistan et al., The petitioners
asserted that the government’s “deliberate inaction” to address climate change unduly
affected them as women, highlighting that women are more likely to suffer due to their
limited access to financial, natural, institutional, or social resources (Asia Development
Bank, pages 207-208).

There was no specific mention of vulnerable groups in any particular manner

1See Nam Jon reservoir case, page 58.
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B. Did the Court make accommodations to ensure the effective participation of the affected
individuals/groups e.g. providing a language interpreter? If so, how?

This aspect is not relevant in this case. However, an interpreter of the defendants was
present during investigation.

C. Were there other existing patterns of discrimination and causes of inequality based on
identities and socioeconomic characteristics such as gender, age, class, caste, ethnicity,
health, wealth, and so forth? Were these patterns of discrimination recognized and
addressed either by the Courts or any of the litigants? Such patterns may include the
use of stereotyping language in the decision, for example where the judge espouses
the traditional view that women are confined to the role of caregivers.

This aspect is not relevant in this case

A. Was there any information (witness testimony, corporate documents etc.) that was not
disclosed to the public? If so, why?

There is not enough information on this.

B. How did the court analyze scientific evidence regarding harm to the environment and/or
human rights e.g. did the Court take expert witness testimony from scientists?

In this case, the court carefully analyzed the scientific evidence by relying on expert
witness testimony from specialists in environmental and pollution studies as well as geologists
with expertise in groundwater quality and flow direction. The court placed significant weight on
the testimony of hydrogeology experts, who provided a detailed analysis based on the results
of chemical tests. These experts explained the contamination process in terms of geochemistry,
soil chemical composition, and the direction of groundwater flow. The court considered these
witnesses to be highly experienced experts, and their testimony was crucial in establishing a
clear link between the contamination and the defendant’s operations.

C. Did the court receive amicus curiae briefs? If so, from whom and did the Court refer to
the amici in their decision? Did the court request briefs on technical questions - for
example questions regarding the impact of polluting activities?

If not, what are the barriers (legal or practical) that prevent third party participation?

The judicial process in Thailand follows an accusatorial system, meaning the court does not
actively seek evidence on its own. Instead, it relies on the examination of evidence as stipulated
by civil procedural law, where the burden of presenting and proving evidence lies with the
plaintiff.

D. What procedural/substantive laws were used to a) ensure gender-equal, socially
inclusive access to information; b) ensure free, prior, and informed consent (FPIC); c)
identify and remove invisible barriers to participation such as social and gender norms,
religious rules and hierarchy, stereotypes against certain identities (e.g. caste,
homosexuality, disability); d) make participation accessible, socially inclusive, and safe
for women, girls, boys and men of diverse gender identities, ages, abilities and
backgrounds e) recognize the gendered politics of knowledge, i.e. whose knowledge
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counts? What knowledge counts? Whose voice matters? When do we listen to which
voices?

This aspect is not relevant in this case

How did the court address or fail to address the role that customary norms or societal
practices played in contributing to the any of the parties' vulnerability or marginalization
in the case? Did the ruling challenge these social norms to ensure equitable access to
rights, or did it reinforce existing inequalities?

There is not enough information on this.

Did the court try to understand the local cultural context? For example, was there an
attempt to consult with local elders or visit the affected area to understand the full scale
of the environmental and human rights impacts?

There is not enough information on this.

Transformation of perceptions and practices: How did the court's decision engage with
or overlook the need to transform entrenched gender and social horms that perpetuate
inequality? Did the ruling take any steps to influence societal perceptions, attitudes, or

practices that contribute to the marginalization of certain groups?

There is not enough information on this.



