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Foreworo

The Asia Pacific Forum of National Human Rights Institutions (APF) and the Raoul Wallenberg Institute
of Human Rights and Humanitarian Law (RWI) have collaborated for many years in building the capacity
of national human rights institutions (NHRIs) in the Asia Pacific region through training programmes.
These programmes are very practical in their orientation. They equip Commission members and staff
to undertake the range of functions of their institutions more effectively, with better strategies and more
professional methodologies. The conduct of national human rights inquiries has been one of the major
subjects in these training programmes.

This manual explains what a national inquiry is, how it relates to the work of an NHRI as a whole and
how it is undertaken. It provides a “how to” guide to NHRIs considering or conducting a national human
rights inquiry.

This manual supplements two other books jointly produced by the APF and the RWI:

e atraining manual that provides a set of modules for a five-day training workshop on the conduct
of national human rights inquiries, from the earliest planning stage through to evaluation

e a collection of resource materials on national inquiries, including materials on national inquiries
conducted by NHRIs in the Asia Pacific region over the past 25 years.

These books are available on CD from both organizations and from the APF website.

In producing this manual the APF and the RWI encourage Asia Pacific NHRIs that have not yet
undertaken a national inquiry to consider doing so. They seek to make information about the Asia Pacific
experience in pioneering national inquiries available to NHRIs outside this region. And they reflect on
the lessons that have been learnt by institutions that have already undertaken national inquiries so that
future national inquiries will be as effective and as successful as possible.
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INntroduction for users

Over the past 20 years national human rights institutions (NHRIs) in the Asia Pacific region have pioneered
an innovative approach to their work, the creative methodology known as national inquiries.

A national inquiry is an inquiry into a systemic human rights problem in which the general public is invited
to participate. National inquiries are conducted in a transparent, public manner. They involve public
evidence from witnesses and experts, directed towards the investigation of systemic patterns of human
rights violation, and the identification of findings and recommendations. National inquiries require a wide
range of expertise within the institution, including researchers, educators, investigators and people with
experience in policy development.

National inquiries implement a variety of functions of NHRIs, including investigation, analysis, reporting,
advice and recommendations, public awareness raising and human rights education. One reason
why the methodology is so creative is that it involves the implementation of all these functions, in a
comprehensive, integrated manner, through the single process of a national inquiry.

This manual explains what a national inquiry is, how it relates to the work of an NHRI as a whole and
how it is undertaken. The manual begins with a short introduction to NHRIs, focusing in particular on the
Paris Principles. It then discusses the concept of the national inquiry — what it is, when it is appropriate
to undertake one, when it is not and what it can achieve.

Most of the manual is directed towards a step-by-step description of how to undertake a national inquiry.
Chapter 2 identifies the 14 steps in conducting a national inquiry. The steps are not consecutive steps.
That is, they are not undertaken one after the other, with a new step starting only when the previous step
has been completed. Rather, some steps are undertaken simultaneously or there may be movement
back and forth among several steps. Each step, however, represents a different activity that is part of
the national inquiry process. Each step is the subject of a separate chapter of the manual. In this way
the manual shows what needs to be done in conducting a national inquiry and how it is to be done.

The manual is intended to give NHRIs the basic information they require to consider whether to
commence a national inquiry and then to conduct it.
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Chapter 1:
National human rights institutions
and national iInquiries

KEY QUESTIONS
e What is a national human rights institution?
e What are the Paris Principles?

* How do national inquiries relate to the core functions of an NHRI?

1. WHAT IS A NATIONAL HUMAN RIGHTS INSTITUTION?

National human rights institutions (NHRIs) are official, independent State institutions established by law
to promote and protect human rights. Some NHRIs are established under the constitution of their
country. Others are established by an act of the legislature (the parliament). They have broad mandates
for the promotion and protection of human rights. The establishing laws give the institutions certain
functions and should provide them with the powers necessary to perform those functions. In all cases
NHRIs have functions of researching, advising and educating on human rights issues. In most cases
they also have responsibility to investigate violations of human rights and to seek to resolve complaints
of violation.

Very early in its history, the United Nations (UN) recognized the need for States to establish their own
domestic institutions for the promotion and protection of human rights. In 1946, the UN Economic and
Social Council passed a resolution inviting UN Member States to consider establishing local institutions.
Then in 1978, more than thirty years later, the UN convened a seminar for States on national institutions.
However, very few institutions were established before the 1990s.

The Second World Conference on Human Rights, held in Vienna, Austria, in 1993, provided a strong
boost to the establishment of NHRIs. The Vienna Declaration and Programme of Action, adopted
unanimously by the Conference, declared

The World Conference on Human Rights reaffirms the important and constructive role played
by national institutions for the promotion and protection of human rights, in particular in their
aqavisory capacity to the competent authorities, their role in remedying human rights violations, in
the dissemination of human rights information, and education in human rights.

The World Conference on Human Rights encourages the establishment and strengthening of
national institutions, having regard to the ‘Principles relating to the status of national institutions’
and recognizing that it is the right of each State to choose the framework which is best suited to
its particular needs at the national level.

1 Vienna Declaration and Programme of Action; part 1, para. 36.

Chapter 1: National human rights institutions and national inquiries | 1
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Each year following the Vienna World Conference, the UN Commission on Human Rights passed a
resolution reaffirming international support for NHRIs and encouraging all States to establish them.?
There were similar resolutions in the General Assembly.® The Human Rights Council adopted a resolution
on NHRiIs at its session in June 2011 in which it reaffirmed “the importance of the establishment and
strengthening of effective, independent and pluralistic national institutions for the promotion and
protection of human rights, in accordance with the Paris Principles”.* In 1995, the UN appointed a
Special Adviser on National Institutions to work with the High Commissioner for Human Rights and, from
1995, the High Commissioner responded to the Vienna Declaration and Programme of Action and to
UN resolutions by supporting the establishment and strengthening of these institutions.

2. THE PARIS PRINCIPLES

NHRIs should be established in conformity with the Principles relating to the status of national institutions
for the promotion and protection of human rights (the Paris Principles).® The Vienna Declaration and
Programme of Action encouraged “the establishment and strengthening of national institutions, having
regard to the ‘Principles relating to the status of national institutions’...”.®

The last such resolution of the Commission on Human Rights was resolution 2005/74.

The most recent is General Assembly Resolution 65/207, adopted on 21 December 21 2010.

Human Rights Council Resolution 17/9; operative para. 1.

“National Inquiries” in National Human Rights Institutions in the Asia Pacific Region; Brian Burdekin, with Jason Naum; 2007.

o OO~ W N

Vienna Declaration and Programme of Action; part 1, para. 36.
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In 1991, the UN Centre for Human Rights convened a workshop of NHRIs for the first time. There
were fewer than 20 NHRIs then and almost all attended. They met in Paris from 7 to 9 October 1991,
along with representatives of Governments, UN agencies, non-governmental organizations (NGOs)
and regional human rights mechanisms. They drafted and adopted Principles that were subsequently
endorsed by the UN Commission on Human Rights and the General Assembly.” The adoption of the
Paris Principles was unusual in that the UN system usually does not endorse standards that are not
drafted through its own processes. The fact that they were drafted by NHRIs themselves, however,
makes them relevant to and credible among the institutions.

The Paris Principles have provided a benchmark, a set of minimum requirements, for NHRIs. They
continue to be the standard by which the structure, form and legal basis of an institution are assessed
in determining whether the institution is to receive international recognition. They do not ensure the
effectiveness of an NHRI, only that it conforms in law, structure, mandate and scope of operations with
what is the minimum acceptable internationally. They are an instrument for structural evaluation, not for
performance-based or impact-based evaluation.®

The Paris Principles require that NHRIs have guarantees of independence.

e Theindependence of NHRIs must be legal, that is, provided by the law under which the institution
is established. The law must provide that the Government cannot instruct the NHRI to adopt a
certain policy or undertake a certain course of action.

e |ndependence must be operational. The NHRI must be free to decide what projects or activities
it will undertake or not undertake.

¢ The NHRI must be independent in policy, able to determine itself what its views are on particular
human rights issues and what recommendations to make to improve the country’s human rights
performance.

e The NHRI must have financial independence to be able to determine its own priorities for
funding, including the allocation of the budget provided to it by the State, among its various
programmes and activities.

e Most importantly, the NHRI must have independent members. To ensure this, the law must
establish clear and appropriate criteria and procedures for the appointment of members; an
extraordinary procedure where dismissal is necessary because of misconduct or incapacity; and
a fixed term of office of sufficient length to encourage independence in thought and action.

3. THE FUNCTIONS AND POWERS OF NHRIs

The Paris Principles also describe the kinds of functions that NHRIs have and the kinds of powers they
require to perform those functions.

The broad functions include dealing with individual complaints, initiating their own investigations,
addressing systemic problems, making recommendations to the Government, intervening in court
proceedings and undertaking awareness raising and community education. Not all NHRIs will have all
these functions. For example, some institutions are not authorized to act quasi-judicially in handling
individual complaints. However, most NHRIs have these functions. In the Asia Pacific region, all NHRIs
have quasi-judicial powers to enable them to receive, investigate and seek to resolve complaints of
human rights violation.

The kinds of powers that are considered necessary to perform these functions include compelling the
production of documents, entering and inspecting premises, compelling the attendance of a witness
and examining a witness on oath. Some NHRIs have powers to initiate prosecutions, including in relation
to criminal offences that have human rights dimensions.

7 Commission on Human Rights Resolution 1992/54 in 1992 and General Assembly Resolution 48/134 in 1993.

8 Performance and legitimacy: national human rights institutions; Richard Carver, International Council for Human Rights Policy;
2004 (2nd edition).

Chapter 1: National human rights institutions and national inquiries | 3
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Some have power to issue determinations when handling complaints. Most act in an advisory or
recommendatory role only, appropriate to their status as institutions distinct from the Government, the
legislature and the courts.

4. THE PARIS PRINCIPLES AND NATIONAL INQUIRIES

The Paris Principles do not make specific reference to national inquiries. Nonetheless the functions
and powers enumerated in the Principles are the functions and powers an NHRI requires to undertake
a national inquiry. In fact, an NHRI responds to many of its functions when undertaking a national
inquiry and it is called on to exercise many of its powers. A national inquiry enables the institution to
conduct investigations into a serious human rights issue; to expose human rights violations; to develop
findings and recommendations in relation to the issue considered; to raise public awareness and provide
human rights education generally and on the specific issues considered; and to identify future action
that should be taken by the institution itself or by others to provide remedies to victims and to ensure
better enjoyment of human rights in future.

KEY POINTS: CHAPTER 1

* NHRIs are official, independent State institutions established by law to
promote and protect human rights.

e The Paris Principles set out minimum requirements for an effective
independent NHRI, the standard by which the structure, form and legal
basis of an institution are assessed in determining whether the institution
is to receive international recognition.

¢ The Paris Principles require that NHRIs have guarantees of independence.

¢ A national inquiry is a mechanism by which NHRIs are able to pursue
many of their core functions of investigating, educating, raising
awareness, monitoring and advising on human rights issues.

4 | Chapter 1: National human rights institutions and national inquiries
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Chapter 2:
The concept of a national inquiry

KEY QUESTIONS
e What is a national human rights inquiry?
e Why conduct a national inquiry?

e What factors should be considered in deciding whether to conduct a
national inquiry?

e What are the steps in conducting a national inquiry?

1. THE NATURE OF A NATIONAL INQUIRY

A national inquiry is an investigation into a systemic human rights problem in which the general public
is invited to participate. Many NHRIs undertake national inquiries as part of their activities to fulfil
their mandates. National inquiries are conducted in a transparent, public manner. They involve public
evidence from witnesses and experts, directed towards the investigation of systemic patterns of human
rights violation and the identification of findings and recommendations. National inquiries require a wide
range of expertise within the institution, including researchers, educators, investigators and people with
experience in policy development.

A national inquiry results in the production of one or more reports that set out the evidence the inquiry has
received, its analysis of the situation, its findings of fact and its recommendations. The recommendations
can be quite wide ranging, addressed to many within a country with responsibilities in the particular area
of human rights examined. They can be addressed to the Government, private sector corporations,
NGOs, academic institutions and other civil society bodies. They can also be addressed to individuals
who have significant parts to play within the community, including in relation to the particular issue.

Because of their nature, national inquiries are unlike other functions undertaken by an NHRI, even
if they include many of those functions. They involve investigation — but much of the investigation is
conducted in a public forum and evidence is provided directly, usually in public, by victims, experts and
possibly perpetrators. They have an educational component which is unlike other forms of investigation
undertaken by the NHRI. A national inquiry requires research but much of the research has already been
undertaken and the function of the inquiry is to collate and analyse it.

The national inquiry process has been developed by NHRIs within the Asia Pacific region. It has
been found to be especially useful in enabling a broad examination of a complex, systemic pattern
of human rights violation. It deals with large situations rather than individual complaints. It can still
result in recommendations that provide remedies for individuals but its principal focus is the systemic
pattern of violation. For that reason it has high educational value. It introduces, exposes and explains a
complex situation to the broad community, offering an analysis based in human rights law and providing
recommendations for systemic responses.

The conduct of a national inquiry is supported by the powers given to the NHRI in law. NHRIs rarely
exercise these powers, including in the course of a national inquiry but the very existence of the powers
provides a strong legal underpinning that encourages cooperation with the inquiry process and with the
institution. The power to require the attendance of a witness, for example, may not need to be used. Its
mere existence can be sufficient to ensure that the witness attends.

Chapter 2: The concept of a national inquiry | 5
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The power to require production of a document may not need to be used because again its mere
existence is sufficient to ensure that the document is produced. Strong powers are essential for the
effective conduct of a national inquiry, even if those powers are never used. Because NHRIs, unlike
NGOs and academic bodies, possess these powers, they are well placed to conduct a national inquiry
into a systemic pattern of human rights violation.

N st

cossnnane?®__awr?

UN Photo by Evan Schneider.
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2. WHY HOLD A NATIONAL INQUIRY"?

Professor Brian Burdekin, who pioneered the national inquiry process when he was Human Rights
Commissioner in Australia, lists nine reasons to conduct a national inquiry.

1. First, through a national inquiry, a large number of individual complaints can be dealt with in a
proactive and cost-effective way — including cases of individuals who for various reasons, including
disability, isolation or ignorance of the Human Rights Commission’s mandate or even its existence,
would not have been able to approach the institution for assistance.

2. Second, the process of preparing terms of reference for the inquiry should be conducted in
consultation with NGOs and others representing, or advocating on behalf of, affected individuals. This
process has a dual benefit — in enhancing NGOs’ understanding of the NHRI’s role and in enabling
the institution to better inform itself by consultations with those in the community directly involved in
the relevant issues.

3. Third, conducting public hearings open to the media is an extremely cost-effective way of educating
both the general public about the institution and its responsibilities and also informing particular
groups within the community who have specific responsibilities for the issues being investigated and
their human rights implications. These “groups” include politicians responsible for framing legislation
and programmes and bureaucrats responsible for policy advice.

4, Fourth, a national inquiry can most effectively address systemic violations of human rights — based
on the evidence from individual cases, but also embracing an examination of the laws, policies and
programmes (or lack of them) which have given rise to the violations in question. It is important
to understand that many of the most vulnerable and disadvantaged groups, who most need
the assistance of NHRIs, have been victims of widespread, systematic and sometimes systemic
discrimination.

5. Fifth, as the national inquiries concerning homeless young people, indigenous peoples and those
affected by mental illness clearly demonstrate, information assembled on a national basis, through
hearings, submissions and research, enables the institution to effectively discharge its advisory
functions in respect of legislation and government policies and programmes.

0. Sixth, since such inquiries afford opportunities to politicians, bureaucrats and other independent
agencies, to present their views in submissions or at hearings, this strategy enables the NHRI to
strengthen its cooperation with other important “institutions”.

7. Seventh, based on experience, the scope of the national inquiry illustrates and educates, better than
any other strategy, the indivisibility and interdependence of civil and poalitical rights and economic,
social and cultural rights. This is important for achieving practical results — particularly in jurisdictions
where civil and political rights are regarded as being justiciable — but economic, social and cultural
rights are not.

8. Eighth, as the national inquiries on homeless children and the human rights of those affected by
mental illness demonstrate, these inquiries are premised on the principles prescribed in relevant
international human rights treaties and other instruments. This is an extremely effective way of
actually “implementing” these standards — by using them as benchmarks against which national laws,
policies and programmes can be assessed.

9. Finally, the community awareness and poalitical pressure generated by a well-publicized national
inquiry maximises the likelihood that the NHRI’s recommendations to the parliament and/or
Government will produce practical results. In the world of human rights institutions, integrity and
good intentions are important — but credibility in the community comes only with the capacity to
demonstrate that the institution is effective — and produces significant results.®

9 “National Inquiries” in National Human Rights Institutions in the Asia Pacific Region; Brian Burdekin, with Jason Naum; 2007.

Chapter 2: The concept of a national inquiry | 7
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3. SITUATIONS THAT LEND THEMSELVES TO A NATIONAL INQUIRY
PROCESS

A national inquiry is a good means to address the most complex human rights situations that NHRIs
confront. Whereas NHRIs may conduct public hearings into individual complaints, that process is quite
narrow and confined to the specific facts of the particular complaints. A national inquiry, by contrast,
addresses patterns of violation revealed by large numbers of complaints, or other information addressed
to the NHRI, that require a comprehensive approach.

National inquiries address situations of human rights violations that affect the entire country or a significant
part of it. This is a space dimension. There is also a time dimension. A national inquiry is a good means
to handle an historic pattern of human rights violations, such as practices that have become embedded
over many years or decades in the history and culture of the country and that are difficult to investigate
on the basis of isolated individual actions.

The complexity of the situation being investigated requires that any response be undertaken by a
significant number of different actors, not only the Government. The national inquiry process enables
the identification of all those who have some past, present or future role in relation to the situation or
some responsibility for its causes or consequences. It therefore permits findings and recommendations
to be made in relation to all those who share responsibility.

The educational dimension of the national inquiry process makes it especially useful to address human
rights issues that have a low level of public and political recognition or acceptance. Often even situations
that are well known may not be recognized for their human rights dimensions. A national inquiry will
reveal the full dimensions of the situation in terms of human rights law and provide a human rights
analysis and human rights recommendations. The public process of the inquiry ensures that the issue
itself becomes better known and that its dimensions are better understood. National inquiries attract
significant media attention and so they can raise the profile of little known and little understood issues.
That in turn encourages greater political attention to the issue and promotes pressure for an adequate
response and for changes in public policy and practice.

The national inquiry process is also well suited to the examination of situations of violation of economic,
social and cultural rights. These situations are typically far more complex than situations of violation of
civil and political rights. There are often many more actors involved and sometimes social and economic
forces play significant parts in causing the violations and in making remedial action difficult to identify and
implement. Seeking to identify and hold accountable a single individual or organization for a violation of
an economic, social or cultural right will usually confuse a situation and contribute little to its resolution.
The complex nature of the enjoyment of these rights requires detailed analysis to identify all of the actors
that need to make a contribution to the resolution of violations.

Many of the national inquiries described in this manual are inquiries into violations of economic, social
and cultural rights. They include the right to health, mental health and human rights; access to public
transport for persons with disabilities; the removal of indigenous children from their families; and the right
to education in rural and remote areas.

8 | Chapter 2: The concept of a national inquiry
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4. OTHER FACTORS IN DECIDING WHETHER TO CONDUCT A
NATIONAL INQUIRY

A national inquiry is a large undertaking and should not be commenced without serious consideration of
all the issues and a clear decision to proceed. There are many factors to be considered.

4.1. The nature of the human rights issue

The first factor is the nature of the human rights issue. A national inquiry is a good way to examine a
situation that is recognized as serious, whether or not it is recognized as a human rights problem. Where
there is broad consensus about an issue that needs to be addressed, but a lack of understanding of
the issue itself or political hostility towards resolving it, the national inquiry process assists in developing
broad consensus on the nature of the problem, its human rights dimensions, the urgency in addressing
it and the best ways to do so. It is a process that promotes a political response because it builds
community consensus, and therefore political pressure, for a solution. The capacity of the inquiry to
attract media and public attention is therefore a critical issue in deciding whether to undertake one.
Without media and public attention it will not be possible to build the necessary community support
for addressing the issue and, as a result, the necessary political will to do so. But, if it is to attract
media attention, it must be able to be conducted in public. Many human rights issues are sensitive and
evidence has to be collected confidentially. An issue that primarily requires confidential evidence is not
well suited to being addressed through a national inquiry process.

4.2. The capacity of the NHRI

The second factor is the capacity of the institution to undertake a national inquiry. A national inquiry is
a complex exercise that can be expensive and staff intensive. The NHRI must be able to access the
necessary resources, both financial and personnel, to be able to undertake the inquiry effectively. Any
decision to conduct a national inquiry must be preceded by a realistic assessment of the resources
necessary to do so effectively and identification of those resources to ensure that they are available.
Realistic budgeting and identification of resources prevent mistakes being made in embarking on an
inquiry without having the capacity to do so effectively and successfully — right to its conclusion and
beyond. Ensuring that staff with the necessary expertise and experience are available prevents a crisis
developing during the conduct of the inquiry when some necessary skill is missing or when the number
of expert staff required is not available.

4.3. The likelihood of effectiveness

The NHRI must also look, in a realistic way, at the prospects of a national inquiry leading to
recommendations that can be implemented and will be implemented. Those most affected by human
rights violations — the victims and their families and communities — are entitled to remedies for past
violations and action to prevent future violations. They should not have their hopes and expectations
raised when there is no prospect of either remedy or prevention. If a situation is inherently incapable
of resolution, then a national inquiry has nothing to contribute. In making this assessment, however, it
is necessary to look long-term, not short-term. There may be no national resources or no political will
to address a human rights situation immediately but it may be possible to find resources or build will
over time. It is also necessary to look broadly at solutions, not narrowly. It is usually impossible to undo
a violation that has been committed and so, if undoing the violation is the only criterion for deciding
whether to undertake a national inquiry, then there is no point in doing so. However, there are other
results that are equally valid: acknowledging victims, finding ways to give them redress and identifying
preventive measures for the future. The assessment of possible results has to be long-term and broad.

Chapter 2: The concept of a national inquiry | 9
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4.4. The appropriateness of the NHRI

Finally, the NHRI needs to consider whether it is the appropriate organization to conduct an inquiry on
this issue and whether conducting an inquiry would position it well within its society. Because of the
high profile that national inquiries attract, they increase the profile of the NHRI itself. They can place the
institution in a different light and so change people’s perceptions of its role. Because a national inquiry
is well suited to the consideration of economic, social and cultural rights, an NHRI conducting one
will be seen as having an interest in those kinds of rights, with broad public appeal, rather than being
concerned solely with the civil and political rights of a small group. An NHRI must have a concern for
the rights of prisoners — for example, including their humane treatment and freedom from torture — but
these issues do not touch directly the great majority of the population. The right to health and the right to
education do. Undertaking a national inquiry on an issue in these areas, therefore, can lead to the NHRI
being seen as concerned about, and important to, a much greater proportion of the population. Not only
does it change popular conceptions of the nature of human rights, it also changes perceptions of the
nature of the NHRI. An NHRI that may have been seen as a “prisoners’ rights institution” is transformed
in the minds of the public into a broad “human rights institution” in which they have a stake.

A national inquiry should not be undertaken when these factors cannot be satisfactorily addressed: if
the NHRI is not the organization best placed to examine the issue; if there are no realistic prospects of
making a useful contribution for victims and their families; if the issue is not one that lends itself to public
inquiry; or if the available resources are inadequate.
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Criteria for deciding whether to conduct a national human rights inquiry°

Developed by the Human Rights and Equal Opportunity Commission and the Uganda Human Rights
Commission in 2000 and expanded at a workshop in Kampala, Uganda, in 2003.

Criteria related to the Commission as an institution

e Whether the Commission has the necessary public credibility (including independence)
e Whether the Commission is the appropriate body or the only body responsible for the subject matter
e Whether the Commission is able to manage public expectations

e \Whether the Commission can accommodate a variety of interests and views on a topic

Criteria related to the significance of the topic

¢ Whether there are strong community stakeholders for the topic

¢ Whether requests have been received for the inquiry from the relevant sector
e Whether the topic is ground-breaking or has already been well-covered

¢ \Whether the public agrees generally that the topic is a relevant one

e Whether the subject can sustain public interest

e Whether the topic would attract widespread public empathy or, alternatively, would be controversial

Criteria related to the Commission’s resources

e Whether any previous inquiries were successful or, if unsuccessful, whether the problems can be overcome
e \Whether Commission resources are adequate (includes financial and human resources)

e Whether the Commission has the expertise or can obtain it

e \Whether resources can be committed to evaluation and follow-up

e Whether the Commission could work in partnership with another body

Criteria relating to the potential effectiveness of an inquiry on this topic

e \Whether other strategies would be as effective

e \Whether the Commission will be able to come up with implementable recommendations — the report
should not be a mere academic treatise

e Whether it is likely that the inquiry’s recommmendations will be implemented

Criteria related to the suitability of the topic for an inquiry

e \Whether the core evidence can be given in public

¢ \Whether witnesses can be identified and will be available

¢ \Whether the basic data are available.

e Whether the Commission can protect and support vulnerable witnesses and their families

e \Whether the topic may open the Commission to a risk of retaliation

10 Public Inquiry Planning Model Guidelines for Commonwealth Human Rights Commissions; Workshop for Commonwealth Human
Rights Commissions, sponsored by the British Council; Kampala, Uganda; 25-27 February 2003.
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5. STEPS IN THE NATIONAL INQUIRY PROCESS

There are fourteen steps in the national inquiry process:

Choose the issue

Prepare a background or scoping paper
Identify, consult and engage stakeholders
Draft objectives and terms of reference
Appoint Inquiry Commissioners and staff
Gather other resources

Finalize an inquiry plan

© N o ok~ S

Obtain information: research and evidence

©

Conduct public hearings
10. Develop recommendations
11. Prepare the report

12. Release the report

13. Follow up

14. Evaluate

This manual examines each of these steps in turn.

KEY POINTS: CHAPTER 2

¢ A national inquiry is an investigation into a systemic human rights
problem in which the public in general is invited to participate through
providing public evidence and written submissions, which has
investigative and educational objectives and which results in a report with
findings and recommendations.

¢ A national inquiry is a good means to address complex human rights
situations that are historical and systemic in nature and that require
comprehensive examination and report.

¢ A national inquiry is a very effective mechanism but a demanding one
and so should be undertaken only after careful consideration of all the
relevant factors as to the appropriateness of the issue for the national
inquiry approach and the capacity of the NHRI to undertake the inquiry
successfully.
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Chapter 3:
Choose the issue

KEY QUESTIONS

e Why is it important to choose the right human rights issue for a national
inquiry?
e What issues lend themselves to the national inquiry approach?

e What criteria can be applied in choosing the issue?

1. THE IMPORTANCE OF CHOOSING THE MOST SUITABLE ISSUE

The national inquiry process is especially suited to the investigation of complex situations of human
rights violation.

National inquiries are a good means to address the most complex human rights situations that NHRIs
confront. They are not suitable to address individual or isolated complaints of human rights violation
but rather patterns of violation that apply to the entire country or a significant part of it. This is a space
dimension. There is also a time dimension. A national inquiry is a good means to handle historic patterns
of human rights violation, such as practices that have become embedded over many years or decades
in the history and culture of the country and that are difficult to investigate on the basis of isolated
individual actions. The complexity of the situation being investigated requires that any response be
undertaken by a significant number of different actors, not only the Government. The national inquiry
process enables the identification of all those who have some past, present or future role in relation to
the situation or some responsibility for its causes or consequences. It therefore permits findings and
recommendations to be made in relation to all those who share responsibility.

In choosing the issue to be the subject of a national inquiry, these factors should be taken into account.
Not all issues lend themselves to the national inquiry methodology. The issue to be investigated should
be selected on the basis that a national inquiry is particularly suitable as a mechanism to deal with
systemic or historic patterns of human rights violation.

Three broader considerations should be borne in mind.

* Theissue must have a strong, clear human rights dimension. It may involve violation of a particular
right or group of rights but the individual right or rights should be clearly identified at the very
beginning so that the NHRI and the broader community know that the inquiry concerns human
rights and what exactly those rights are.

e The inquiry process is especially suited to investigating and addressing violations of economic,
social and cultural rights. Careful consideration should be given to whether there are any situations
of violation of these rights into which the NHRI should and could inquire.

* The issue should be selected with a view to the possibilities for human rights education through
the public nature of the national inquiry methodology.
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2. CRITERIA FOR SELECTING THE ISSUE

In considering whether to undertake a national inquiry, an NHRI will usually have many possible issues
that could be investigated. It will also find that it encounters pressure, certainly internally and possibly
externally, to adopt one issue or another, as different individuals and groups express their priorities and
preferences. It will be important to have clear, explicit criteria by which the various possible issues will be
evaluated for their suitability and by which the final selection will be made. Clear, explicit criteria ensure
that all the possible issues are considered in an orderly manner, that all relevant factors have been taken
into account, that there is a good framework by which the final decision is taken and that the final choice
can be justified transparently, if necessary. The NHRI should begin the selection process by adopting the
criteria by which the decision will be made.

There is no definitive list of criteria. These are criteria that could be included.

2.1. How objectively significant the issue is in the country

All human rights are important and every violation is significant. However, the extent of the significance
of a violation will vary from country to country. It will be affected by factors such as:

the number of persons affected by violations, directly and indirectly

the spread of violations through the country

the length of time over which violations have been occurring

the changes in the patterns of violation over time

the degree of severity of the consequences of the violations.

These factors interrelate in different ways. Sometimes the strength of one factor may outweigh the
weakness of another. For example, a situation of human rights violation may be significant because
of the very large number of persons affected, even though the impact on each person is not extreme.
A failure to provide basic primary education to the majority of children will be a very significant human
rights issue, even if the country is poor and illiteracy is high and most children live in subsistence families.
On the other hand, a situation may be significant because of the severity of the impact, even though
the numbers are relatively small. Extrajudicial killing is perhaps the most serious form of human rights
violation. A pattern of killings on a persistent basis across a country may be considered highly significant
even if a relatively small number of people, say 20 or 30, are killed each year. The same could be said
about other particularly egregious practices, such as torture. The various factors must be considered
separately and together to determine the significance of the pattern of violations on a nationwide basis.

2.2. How strong the public perception is of the significance of the issue

Determining the significance of the issue is subjective and requires balancing. If the public is already
convinced that the issue is of enormous significance, then a national inquiry may not be necessary.
All that may be required is a project to identify what needs to be done to provide redress, including
prevention of future violations. On the other hand, if there is broad agreement that the issue is of no
significance whatsoever, the task of public awareness raising may well be beyond the capacity of
any national inquiry. Some other approach may be needed first, for example to merely convince the
community that there is an issue.

A national inquiry is best conducted when there is some public awareness of the issue, some appreciation
that it is serious and some support for addressing it but a broad lack of knowledge of the nature of
the issue, the extent of the violations, the seriousness of the harm suffered and the kinds of things that
must be done to provide redress and ensure prevention. A national inquiry can be especially effective in
transforming awareness of an issue that is known but not understood in human rights terms.
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[t can take a welfare problem, such as homelessness or health services, or a social situation, such
as mental iliness or disability access, and, through raising awareness of human rights obligations and
exposing the experiences of those suffering violations, transform public understanding of the problem
and the legal position of the victims.

2.3. Whether the issue has been the subject of previous intensive
investigation

A national inquiry should be able to add significantly to the knowledge and understanding of an issue.
[t need not be restricted only to issues that have never been studied previously but it has to be able to
shed new light on the subject, and add significantly, if it is to be justified. It has to be a “ground breaker”,
not simply another process that goes over old ground. If there has already been intensive investigation
and study of the issue, the NHRI may be able to add little to existing knowledge through a national
inquiry and so it would be better to focus on another issue.

2.4. How much external commitment there is to the issue

To be effective, a national inquiry needs an active, engaged civil society that will collaborate in the
work of the inquiry, contribute to its hearings and other processes, and support and advocate for its
recommendations. Public advocacy is important for the implementation of an inquiry’s recommendations
but the NHRI cannot build a popular movement around an issue where there is nothing at all to begin
with. It can build on an incipient movement but it cannot build on nothing. Assessing the existing strength
of civil society commitment to the issue, and the potential to build momentum for implementation, is an
important part of evaluating the potential of the issues that could be investigated.

External pressure on the NHRI is one indicator of external commitment to the issue. External pressure
should not be the sole or even the principal criterion but it is a useful indicator of public perception of an
issue and commitment to a possible national inquiry.

Another related indicator is the political and popular strength of the NGOs already engaged on the
issue. If the NGOs advocating for the inquiry are influential and well based in the community, then the
NHRI will know that there will be powerful advocates for the inquiry while it is underway and for its
recommendations when it has concluded. On the other hand, if the issue involves serious and systemic
human rights violations, such as ignoring the rights of people with mental illness, the NHRI may decide
to proceed even if there are no NGOs pursuing the issue.

2.5. What the potential is to build broader, long term public interest in the
iIssue

To be effective, the national inquiry will need to build and maintain momentum. It will need to build and
maintain public interest and support. This is different from the public perception of the significance of the
issue. Many human rights issues are seen as significant but there is little public interest and no public
pressure to resolve them. For a national inquiry to be effective, it must be able to build that interest and
that pressure and then sustain them over the long term. This support must be built and maintained
among a wider constituency than the expert groups and key interest groups that are especially attached
to the issue. A key factor in deciding what issue to choose is the potential to build and maintain this kind
of broader support. This has both external and internal dimensions.

Externally, the question goes to popular attitudes and prejudices in relation to the issue. A national inquiry
can challenge and change popular prejudices where there is a degree of openness in the community
and the national inquiry process itself is effective. As later chapters discuss, the inquiry process focuses
on victims first and foremost and on enabling them to tell their stories and experiences to the broader
community. This can be transformative of public attitudes towards the victims themselves and towards
the issue being investigated.
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However, there is also always a danger that the inquiry process can reinforce and entrench prejudices
and hostility. In deciding the issue, the NHRI needs to assess and weigh the strength of public attitudes
and the potential to build and maintain public and political support for change.

Internally, this is a question not of the worthiness of the issue but of the strategic capacity of the NHRI
and the national inquiry. It relates to the expertise and skills of the NHRI to be able to deal with the
particular issue in a way that builds broad public support. A particular issue may be important and may
be able to attract public support but factors within the NHRI — usually personal, ideological or political
factors — may make it impossible for that NHRI to mobilize that support. If the NHRI is uncomfortable
with an issue, or unable to deal properly with it because of internal divisions or other factors, then it
would be better conducting a national inquiry on another issue.

3. CHOOSING THE ISSUE

Choosing the issue is one of the most important decisions to be made in relation to a national inquiry.
Once an issue is chosen and publicly announced, the NHRI is committed. It is too late to back out. So
the NHRI must allocate the necessary time, attention and care to the task. The final selection should
be a decision of the highest decision-making body within the NHRI, usually a plenary meeting of the
NHRI Commissioners. It should be made on the basis of a comprehensive briefing paper from staff,
canvassing all options. It should be thoroughly discussed by the NHRI as a whole before any decision is
taken. It is a decision of such significance, in terms of the programme of the NHRI and the commitment
of resources of personnel and funds, that it requires the wholehearted endorsement of the highest
decision-making body. Once the decision is made, the national inquiry is underway.

KEY POINTS: CHAPTER 3

¢ The issue to be investigated by a national inquiry should be selected on
the basis that a national inquiry is particularly suitable as a mechanism to
deal with systemic or historic patterns of human rights violation.

¢ The issue must have a strong, clear human rights dimension.

¢ The inquiry process is especially suited to investigating and addressing
violations of economic, social and cultural rights, but not only these.

* The issue should be selected with a view to the possibilities for human
rights education through the public nature of the national inquiry
methodology.

e Choosing the issue is one of the most important decisions to be made in
relation to a national inquiry.
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Chapter 4
Prepare a background (scoping) paper

KEY QUESTIONS
e Why prepare a background paper?

e What should a background paper contain?

1. PURPOSE OF THE BACKGROUND PAPER

Having selected the issue for the national inquiry, the NHRI'’s first task is to undertake a scoping process.
The background or scoping paper forms the basis for the NHRI's decision-making on whether to
proceed with the proposed inquiry. The institution needs to have a firm grasp of what is proposed,
including how it will be done and what it will cost, before it decides to approve the project. National
inquiries are resource intensive. They are projects that affect every part of the NHRI’s work. Unless the
institution makes an explicit, well-informed decision to commit to the project, the inquiry will be difficult
to implement. It is also likely to cause internal frictions within the NHRI as it makes more and more
demands on the institution as a whole.

The background paper identifies the breadth of matters that arise under the particular issue and the
nature of the inquiry processes. It is important that, at the very beginning, the NHRI clearly understands
the broad scope of the issue, even if many details are unknown at that stage. While it is never possible
to anticipate every element or situation that will arise during the course of a national inquiry, every effort
should be made to ensure that the inquiry is not taken by surprise when it is underway. A major issue
that arises unexpectedly may undermine the whole strategy of the inquiry or divert it into an entirely
different direction.

The background or scoping paper should establish that a national inquiry is appropriate to address the
issue. It should identify the questions to be covered and chart the process of the inquiry.

2. CONTENTS OF THE BACKGROUND PAPER

The background paper should be a major document that provides a full explanation of what the NHRI is
undertaking through the national inquiry process and why it is doing it.

To achieve these objectives, the background paper should:

e provide an overview of the situation to be addressed

e outline the international human rights law that is relevant to the situation

e outline the domestic or local law that is relevant to the situation

e ist the particular matters requiring investigation during the course of the inquiry

e indicate some options for the results of the inquiry

e describe how the inquiry will meet its human rights education objectives

e set out the timetable for the conduct of the inquiry

e state the resource requirements

e summarize the views of NGOs and other relevant stakeholders concerning the inquiry.
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3. THE OVERVIEW OF THE SITUATION

The overview should provide a broad introduction to the issue or situation to be addressed. It should
describe the key factors of the situation, including how widespread the situation is in the country, how
severe it is, who is affected and how deeply entrenched it is. The overview should provide statistics to
support the description wherever they are available.

In listing the groups especially affected, the overview should pay particular attention to differences in
experience associated with gender, ethnicity, socio-economic status, disability and other similar status.

In describing how entrenched the situation is, the overview should look at the history, the measures
taken to rectify the situation and how successful those measures have been.

The overview should also draw on the NHRI’s own work in relation to this particular issue or situation. Its
complaint handling may provide data and statistics about the nature of the situation and the incidence
of human rights violations. There may be relevant information available from other inquiries conducted
by the institution and from its other activities. For example, it may have undertaken previous research
projects or education activities that informed its understanding of the situation or issue. It could also
draw on its wide-ranging contacts with NGOs, governmental authorities, academic institutions and
other civil society organizations. In many respects the overview will explain why the NHRI has decided
to undertake a national inquiry on this subject.

4. INTERNATIONAL HUMAN RIGHTS LAW

In presenting relevant international human rights law, the overview will identify the relevant treaties that
the country has ratified and other relevant international obligations and commitments. In examining
treaties, it should draw attention to the specific provisions of ratified treaties that arise or may arise in
relation to the issue or situation. It should also indicate the particular aspects of each right that may be
at risk of violation or that may have been violated in the situation.

)

Photo by the New Zealand Human Rights Commission.
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Because the inquiry is a human rights inquiry, it will place particular emphasis on international human rights
treaties. A State is clearly required to meet its binding obligations under treaties that has ratified. It also
has broader responsibilities in relation to many “soft law” instruments that are associated with provisions
in ratified treaties.” For example, the obligation to provide humane conditions of detention under the
International Covenant on Civil and Political Rights (ICCPR) is given substance in the provisions of the
Standard Minimum Rules for the Treatment of Prisoners and the Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment.'? The Standard Minimum Rules and the
Body of Principles themselves do not impose direct obligations on States. But the ICCPR does and,
through its provisions, the Standard Minimum Rules and the Body of Principles take on the nature of
obligations. The consideration of international human rights law, therefore, cannot be restricted to the
consideration of treaties. It must also include “soft law” provisions and the requirements of customary
international law.'®

5. MATTERS TO BE INVESTIGATED

In providing an overview of the situation, the background paper should seek to identify those matters
that will be the focus of the inquiry’s investigation. It will indicate where there are gaps in data or
information, including in relation to the incidence of human rights violation, the spread of violations,
the level of impact, differential impacts and so on. These gaps will need to be investigated so that the
necessary data or information is available for analysis. The background paper will provide an initial
structural analysis of who within the political system has responsibility for the situation, what they have
done about it and with what degree of success.

The background paper will also include the exploration of options, examining both domestic and
international experience in addressing violations of human rights and in developing effective measures
for the better enjoyment of human rights. It will identify all relevant stakeholders and the possible roles
they can play, within their areas of responsibility, in addressing the human rights violation. In part, these
two areas can be addressed by way of a “gap analysis”, asking what more needs to be done and who
in addition needs to do something.

The objectives and terms of reference for a national inquiry are discussed further in Chapter 6 of this
manual.

6. POSSIBLE RESULTS

The background paper may also address possible findings and recommendations that can be considered
in preparing the final report of the national inquiry. The most challenging part of any national inquiry is
making accurate findings and developing realistic recommendations.

Clearly, an inquiry will only make its findings and form its recommendations when it has heard, considered
and analysed all the evidence it receives. However, the broad directions and framework of findings and
recommendations should be considered from the outset and throughout the inquiry process.

Findings will often place responsibility for a situation on specific institutions or individuals. Fairness
requires that the findings be firmly based on careful research and the evidence collected by the inquiry.

11 In international law, treaties are considered to be “hard law” in that they impose direct binding obligations on States that ratify
them. In addition to these binding norms of international law, there are non-binding norms, known as “soft law”. They can
be found in other international instruments, such as declarations, principles, standard minimum rules, resolutions and other
instruments that have persuasive value but are not directly binding on States.

12 International Covenant on Civil and Political Rights; article 9. The website of the UN High Commissioner for Human Rights
contains the texts of all international human rights instruments; see: www2.ohchr.org/english/law.

13 Customary international law is binding international law that has not been codified in a treaty. It is identified from the practice of
States. It is the conduct of States that over time develops into a set of legal norms that States accept as binding on them. It is
a universal set of norms, binding all States. It is now well-accepted that at least some provisions of the Universal Declaration of
Human Rights (UDHR) have become incorporated into customary international law. Some scholars argue that the whole UDHR
is now part of customary international law.
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It also requires that those who share responsibility for the situation be given an opportunity to provide
evidence and explain their position. The role of a national inquiry is not primarily to attribute blame but
rather to identify victims and make recommendations to provide redress and to ensure prevention in the
future.

In exploring possible results, the background paper should consider the advantages and disadvantages
of possible alternative approaches. Every inquiry encounters a range of possible responses. These
cannot all be accepted at face value. On the contrary, some will be beneficial and some could be
detrimental to the achievement of the inquiry’s objectives. The background paper cannot make findings
and recommendations but it can identify options and commence the process of assessing their potential
effectiveness. It can also start to identify those who can contribute to addressing the situation so that
recommendations to them can be developed.

7. HUMAN RIGHTS EDUCATION

Because the principal objectives of a national inquiry include human rights education and raising
awareness of the issues involved, the background paper should outline how this is to be done. It
should include an initial strategy for this work. The effectiveness of the educational component requires
strategies for gaining and maintaining public attention for the inquiry. The media cycle is short and the
public attention span is limited. Unless the background paper and then the media strategy address this
challenge, the inquiry will fail to achieve its objective as a vehicle for raising awareness and educating
the community.

The background paper should also indicate those to whom its educational efforts should be directed.
These target groups include those affected by the issue; those with an existing or potential interest in it;
those with some responsibility, direct or indirect, to address the issue; and those who can be supporters
of or advocates for the inquiry’s findings and recommendations. The awareness raising and educational
components of the inquiry contribute to building public and political pressure for implementation of the
inquiry’s final report.

8. TIMETABLE

The timetable for a national inquiry should be carefully developed. It should be long enough to enable the
inquiry to be conducted properly and for it to be done well but not so long that the public loses interest
and the political momentum is lost. It is difficult to imagine a national inquiry being done properly in less
than 12 months but it should not be extended beyond two to three years. Good planning is required to
map out a very detailed timetable on a month-by-month basis. That is not necessary for the background
paper but it is essential for the full inquiry plan that needs to be developed subsequently.

Timetabling a national inquiry is discussed further in Chapter 9 of this manual.

9. RESOURCE REQUIREMENTS

The two key resources that every national inquiry requires are personnel and finances. The background
paper should set out what the inquiry needs in each area.

Determining necessary personnel resources requires a listing of necessary skills and expertise. National
inquiries are big projects with a broad approach to human rights protection and promotion. They are
effective because they are comprehensive. That means that they require a wide range of skills and
expertise among their staff. Typically a national inquiry will need staff with skills in human rights law,
research, policy development, investigation, community education, media liaison, administration and
management. The background paper should indicate the range and levels of skills required and the
number of staff with those skills or that expertise. It should also indicate the periods during which
particular areas of skills and expertise will be required — it will not be necessary to have all the identified
staff for the full length of the inquiry and some experienced staff may well fill several roles.
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The budget should set out all the financial requirements of the inquiry. This must be done carefully,
right at the beginning, and the necessary funds should be assured before the inquiry begins. If it is not,
there will be a risk that the inquiry will run out of money while only partially completed. There can be few
greater betrayals of victims and their families than to have their expectations of justice raised and then
shattered because an NHRI has begun a national inquiry that has stalled for lack of money.

Resource requirements are discussed further in Chapter 8 of this manual.

10. STAKEHOLDER VIEWS

Finally, the background paper may briefly summarize the views of stakeholders from various sectors
in relation both to the proposal to conduct a national inquiry and to the substance and process of the
inquiry. A national inquiry is a public process and so the participation of key stakeholders is essential
to its success. The views of stakeholders are needed at the beginning to inform the NHRI’'s decision-
making in considering the proposal to conduct the inquiry. They need not all be consulted during the
preparation of the background paper but there should be at least a sampling of views from various
sectors so that the NHRI, in considering the background paper, has a good understanding of the range
of views among key stakeholders.

The identification and engagement of stakeholders is discussed further in Chapter 5 of this manual.

Photo by the National Human Rights Commission of Malaysia (SUHAKAM).
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KEY POINTS: CHAPTER 4

¢ The background or scoping paper forms the basis for the NHRI’s
decision-making on whether to proceed with the proposed inquiry,
identifying what is proposed to be done in the national inquiry, including
how it will be done and what it will cost, before the NHRI decides to
approve the project.

¢ The background paper should:
- provide an overview of the situation to be addressed

- outline the international human rights law that is relevant to the
situation

- outline the domestic or local law that is relevant to the situation

- list the particular matters requiring investigation during the course of
the inquiry

- indicate some options for the results of the inquiry

— describe how the inquiry will meet its human rights education
objectives

- set out the timetable for the conduct of the inquiry
- state the resource requirements

— summarize briefly the views of NGOs and other relevant stakeholders
concerning the inquiry.
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Chapter 5:
[dentify, consult and
engage stakeholders

KEY QUESTIONS
e Who are the important stakeholders who can assist the national inquiry?

e Who are those that the national inquiry will need to engage if it is to be
effective?

e What roles can stakeholders play in the national inquiry?

1. IDENTIFYING STAKEHOLDERS

Those who will have an interest in a national inquiry and whose contribution to the inquiry will be valuable
come from many sectors. An early task for the inquiry team will be to:

e identify those sectors or areas of society with particular interests in relation to the issue

e identify those individuals who have already been outspoken on the issue or have established a
public profile in relation to it.

Stakeholders will want to contribute to the inquiry because of their own interest in the subject and their
wish to see the inquiry both endorse their perspectives or analysis and advance their views. For some
of them, the inquiry will be seen as an opportunity to win a credible, high-status organization to their
position.

Of course, some will also feel threatened by the inquiry. They may be anxious that the inquiry will be
persuaded by those with whom they disagree and so give weight to views opposed to theirs. Some
may fear that the inquiry will lay blame on them personally or their organizations for contributing to the
situation of human rights violation being investigated.

Stakeholders are important to the inquiry because they have the expertise in the issue that the NHRI
may lack and is seeking through the inquiry process. Their expertise and experience are essential for
the inquiry’s success. Stakeholder participation, therefore, involves a mutually beneficial, two-way
relationship.

2. WHO ARE THE KEY STAKEHOLDERS?

Victims of the human rights violation under investigation and their families and communities are the
first and most important stakeholders. They look to the inquiry to provide justice and to ensure that
the violations are not repeated. They bring unique expertise to the inquiry because of their experience.
They have experienced the violations personally or their family members or friends have experienced
the violations. They can tell the inquiry what happened, their views on why it happened and what the
consequences of the violation are. They can also tell the inquiry what is required to remedy the violations.
A national inquiry cannot succeed without the expert evidence of victims.
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Photo by the National Human Rights Commission of Mongolia.

Other stakeholders will come from government, both the political and bureaucratic arms. Government
ministers are responsible for public policy and so are best placed to explain and justify the policy. Public
or civil servants are implementers of government policy and so their detailed knowledge of the policy
and implementation in practice will be among the most useful information an inquiry obtains. Local
governments may also be an important stakeholder on some issues.

Non-governmental organizations (NGOs) can be stakeholders in many different senses and can
have very different interests in the inquiry, including concerns about the implications of the inquiry for
themselves. Some will be specialists in the particular issue being investigated. They can assist the inquiry
with their specialist knowledge but may not know or understand the broader context. Other NGOs are
generalist organizations that can assist with the context but have limited knowledge of the specific issue.

NGOs traditionally are closer to victims of human rights violations and to their communities than
government agencies are. These organizations have information and analysis that will be of value to the
inquiry precisely because of their close associations. While victims will usually speak of their own personal
experiences, NGOs may be able to provide data on the extent of violations and patterns of violation.
They may also be able to provide analysis of the causes of the violations and their consequences.

Some NGOs may be implementers of government programmes and so can assist the inquiry from that
perspective. They may not necessarily be enthusiastic about the inquiry because they may fear criticism
of their role or even that the inquiry will result in unwelcome changes to their work. For example, NGOs
that deliver services on behalf of government agencies may lose their contracts if the inquiry shows
them to be poor services providers.

Academics and professionals have expertise that will be of assistance to the inquiry’s analysis. The
inquiry requires access to the best academic research and academics can assist them to obtain that.
Often there will be significant gaps in research that the inquiry itself will need to fill but the prior step is
finding and assessing the research that is already in existence.
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Religious groups and foundations, including philanthropic foundations, often provide assistance
to vulnerable and marginalized groups, such as homeless people, and so may also be important
stakeholders. Many human rights issues involve questions of social justice that may be the concerns of
these organizations.

Perpetrators of human rights violations or, more broadly, those whose actions have contributed directly
or indirectly to the situation being investigated, will clearly have an interest in the inquiry greater than
anyone but the victims of the violations. The inquiry will need to be careful to respect and protect the
rights of alleged perpetrators. At the same time, it will want to encourage them to assist the inquiry. They
can explain their actions and their motivation and so assist the inquiry to understand the dynamics of the
violations and to find ways to address both the consequences and the causes.

In a sense, the media are stakeholders too. They are interested in newsworthy issues and events and
so could have an interest in the national inquiry. They will look to the inquiry for “good stories”: personal
experiences, new insights into issues of public or political concern, revelations of governmental failure
or scandal, whatever may interest readers of newspapers, listeners of radio programmes and viewers of
television and so attract them to the media. The inquiry needs the media to tell its story but it may also
be a victim of the media if its work is misreported or distorted or if it is subjected to media attacks. The
media are key stakeholders but they require careful handling.

3. STAKEHOLDER ROLES

Stakeholders will look for different levels and types of engagement in the inquiry process. There are
many different roles, all of which can support the inquiry’s work if encouraged to do so.

the consultors assist in shaping the inquiry and its processes

the providers give information to assist the inquiry

the advocates persuade the inquiry of particular views or policies

the reporters monitor and report to others on what the inquiry is doing
the targets the focus of the inquiry’s findings and recommendations
the consumers learn what the inquiry finds

Individual stakeholders can play one or more roles at any time and they can move from role to role during
the course of the inquiry. Roles are not inflexible and they are not fixed.

The inquiry should identify the different interests among stakeholders and the different roles they will
want to play. It will benefit from these roles if it recognizes what stakeholders want from the inquiry and
develops good strategies of its own in response.
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4. RESPONDING TO DIFFERENT STAKEHOLDER ATTITUDES

Because stakeholders have such a wide variety of interests in the issue under inquiry, they will have very
different attitudes towards the inquiry. The inquiry will need to understand the range of attitudes, identify
the attitude of each stakeholder or group of stakeholders, understand the consequences to the inquiry
of particular attitudes and develop strategies to address problems that some attitudes will create.

Some stakeholders will be supportive of the inquiry. How does the inquiry capitalize on that support?
How does it ensure that this support translates into actual assistance to the inquiry’s work and into public
advocacy for the inquiry’s findings and recommendations?

Some stakeholders will be neutral towards the inquiry. How does the inquiry educate, convince and activate
the support of those not yet committed to the issue or the inquiry’s process?

Some stakeholders will be hostile to the inquiry, perhaps to the point of attempting to undermine or even
end the inquiry. How does the inquiry identify and neutralize potential opposition? How does it anticipate and
prevent attempts to discredit the inquiry’s work?

5. ENGAGING STAKEHOLDERS

The task for the inquiry is to win the confidence of all stakeholders that it will proceed transparently
and fairly and in accordance with human rights standards. The inquiry must make sure that its own
processes are well publicized in advance so that everyone knows how it will proceed. It must provide
stakeholders from all sectors, or at least representatives of stakeholders, with opportunities to express
their views, provide their evidence and, if necessary, defend their policies and actions.

In engaging victims, the inquiry needs to be especially sensitive to their vulnerability. For victims, the
inquiry may be their first and only opportunity to tell their stories, to receive recognition as victims of
human rights violation and to seek a remedy. They will need reassurance that they will be respected and
their evidence treated seriously. The inquiry should also consider whether it needs to provide counselling
or other support to victims. Some victims will have limited education and not be familiar with formal
proceedings of inquiries. They will need assistance to participate, both through oral and written evidence
and submissions. For many victims, giving evidence will be very distressing and may cause or add to
their trauma. The inquiry cannot escape responsibility for the consequences of its proceedings. It must
anticipate need and establish mechanisms to respond. Victims will be encouraged to become engaged
with the inquiry if they are assured that they will be treated well and supported in their participation.

Government ministers and other leaders may resent the inquiry’s intrusion into their work. They
are accountable primarily to the parliament and the electorate and so they may be reluctant to deal in
person with a national inquiry. However, the inquiry should encourage them to engage directly with it
in ways appropriate to the NHRI’'s independent status. This is in the interests of the political leadership
itself but also assists the inquiry to understand fully the basis for government policy and action. It also
promotes implementation of inquiry recommendations after the inquiry is completed. Ministers who
have felt part of the inquiry process will be more inclined to take the inquiry’s recommendations seriously.

Civil servants will need other encouragement. They work to the Government’s ministers and may
have difficulty in assisting the work of an independent national inquiry. The inquiry may need to obtain
ministerial directions for the engagement of civil servants. Civil servants may also need legal protection if
they provide information to the inquiry. Most NHRIs have powers to compel the production of evidence
and the appearance of withesses and to provide protection to those who give evidence or produce
documents. These powers should be used when necessary to enable the inquiry to proceed as effectively
as possible. They may need to be used, for example, to secure the full cooperation of civil servants.
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Relevant powers of NHRIs

e to compel the production of documents

e to enter and inspect premises

e to compel the attendance of a witness

e {0 examine a witness under oath

¢ to initiate prosecutions

e to refer evidence to a prosecutor

e 0 provide protection to witnesses to prevent harassment, intimidation or victimization

¢ to prevent the NHRI and its staff being obstructed in their duties

Photo by the National Human Rights Commission of Malaysia (SUHAKAM).
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Legal powers may also be needed to secure the engagement of alleged perpetrators. They may fear
criminal prosecution on the basis of the evidence they give. Those less responsible may be reluctant
to give evidence against their superiors, for fear of retribution. Use of the inquiry’s powers can compel
evidence and protect witnesses.

In addition, the inquiry itself must be scrupulous in protecting the human rights of those assisting it in its
work. Those alleged to be perpetrators are entitled to the presumption of innocence and, if appropriate,
a fair trial in a court of law. They are entitled to due process before the inquiry itself. They should be
made aware of allegations against them and assured of the opportunity to respond to those allegations
and to evidence provided to the inquiry. The inquiry should be aware of procedures prescribed in
international law for the treatment of accused persons and seek to model its own procedures on those
requirements.’ Most importantly, however, it must also observe the relevant laws of its own country and
the rules of natural justice. It could develop and adopt a procedural statement that sets out how it will
deal with alleged perpetrators, and indeed with other groups, to ensure fairness, justice and respect for
human rights in its work.

KEY POINTS: CHAPTER 5

¢ The expertise and experience of stakeholders are essential for the
inquiry’s success.

¢ Important stakeholders may include victims of the human rights situation
under investigation, Government officials, NGOs, academics and
professionals, religious groups and foundations and other organizations,
as well as alleged and potential perpetrators.

e Stakeholders could have many views about the national inquiry, ranging
from very supportive to very hostile.

¢ The national inquiry will need to use a variety of strategies to engage the
stakeholders it needs to engage.

14 These procedures include those prescribed in the International Covenant on Civil and Political Rights.
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Chapter ©:
Draft objectives and
the terms of reference

KEY QUESTIONS
e What are objectives?
e What are terms of reference?

e What are some examples of terms of reference used by national inquiries?

1. THE IMPORTANCE OF OBJECTIVES AND TERMS OF REFERENCE

A national inquiry requires clear objectives and good terms of reference. The development of these
is a key part of the planning process. Objectives relate to what the NHRI aims to accomplish through
the national inquiry. They will be the basis on which the strategies for the inquiry are developed and
implemented. Terms of reference set out what the inquiry will actually examine and report on. Together,
the objectives and terms of reference form the basis of what the inquiry is to do.

2. WHAT ARE OBJECTIVES?

Objectives are clear statements of what the inquiry is to achieve. They are usually broad or general
statements. An inquiry can have more than one objective but there should not be too many of them. Most
importantly, the objectives should not be inconsistent with each other. A few carefully selected and well-
defined objectives will guide the NHRI and its inquiry in determining the most appropriate process for the
inquiry. Once objectives are defined, the NHRI can determine how the inquiry will meet those objectives.

Objectives are also important to enable the inquiry to be evaluated. They form the basis for evaluation.
Evaluation asks to what extent the inquiry achieved its objectives.

Possible objectives for a national inquiry

Investigation To find out what is going on, the nature and extent of a pattern of human rights
violation and make accurate findings.

Analysis To determine the underlying causes of a pattern of human rights violation.

Information To ensure that both the public and key stakeholders are better informed about and
more aware of the particular issue.

Education Through examination of the issue, to increase understanding of human rights
generally and commitment to better human rights observance.

Finding To make accurate findings and conclusions based on research and evidence.

Recommendation To develop proposals for action to remedy the pattern of violation and prevent future
violations

Empowerment To support victims of human rights violation.
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3. WHAT ARE TERMS OF REFERENCE?

Terms of reference are a clear statement of what specifically the national inquiry will consider and do.
They have internal and external functions. Internally, they help to keep the inquiry focused by listing
the matters that the inquiry will address. Externally, they help others to contribute to the inquiry by
highlighting the issues under investigation.

Terms of reference are generally a short list of points that the inquiry is instructed to examine. They may
also include products of the inquiry, such as a report of the inquiry’s findings and a set of recommendations
on how to provide remedies to victims and to prevent further violations. They may set a timetable for the
inquiry. They may describe in general terms the inquiry’s process, for example, undertaking research,
seeking written and oral submissions, forming conclusions of fact and making recommendations.

Terms of reference should not lock the inquiry into a small box, so tight that the inquiry cannot deal with
all significant relevant issues that might arise in the course of the investigation. However, they should not
be excessively open or broad or the inquiry may try, or be forced to try, to do too much and so lose its
way. Excessively broad terms of reference can cause the inquiry’s timetable to be lost or abandoned, its
costs to blow out and the reporting task to become impossibly large.

Possible content of terms of reference

e |ssues to be addressed

e |nformation or evidence to be collected

¢ \Who will conduct the inquiry

e Organizations and persons, or categories of each, to be consulted

e Tasks to be performed

e Powers able to be used

e Areas for recommendation, including the types of recommendation to be made and the persons and
organizations to whom the recommendations may be directed

e Timetable, especially a reporting deadline

3.1. Examples of terms of reference

Example 1:
Terms of reference for the National Inquiry into Homeless Children conducted by the
Australian Human Rights and Equal Opportunity Commission

1. To inquire into and report on the effectiveness of existing programs and services involved in, and
the development of alternative responses to, addressing the needs of homeless children and
young people

2. To review earlier reports on the needs of homeless children and the action taken by relevant
authorities in response thereto

3. To identify the problems experienced by homeless children and young people in obtaining public
housing or private rental accommodation
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4. In accordance with the United Nations Declaration of the Rights of the Child, to inquire into
and report on the rights of homeless children and young people to protection from neglect and
exploitation, including the availability of income support, and their access to legal advice and
representation

5. To recommend the steps which should be taken by all relevant persons and authorities to resolve
the identified problems of homeless children and young people.

Example 2:
Terms of reference for the National Inquiry into Torture and Human Rights conducted by
the National Human Rights Commission of Mongolia

e To investigate and scrutinise the relevance and effectiveness of:

— national legislation
practices
procedures and
regulations

e To determine whether they are effective preventive mechanisms against torture, cruel and
inhumane treatment

e To establish the conditions and circumstances leading to or contributing to illegal actions/
violations of human rights

e To make findings, and

e To develop follow-up recommendations.

Example 3:
Terms of reference for the National Inquiry into Accessible Public Land Transport
conducted by the New Zealand Human Rights Commission

The Commission will inquire into the provision of public land transport in New Zealand, using the Otago
Region and the Wellington Region as case studies, with reference to:

() The availability, accessibility and affordability of public land transport services for people with
disabilities;

(i) The quality and safety of public land transport services for users and service providers;

(iiiy The economics of providing accessible public land transport for people with disabilities;

(iv) Whether the public land transport services available to people with disabilities comply with human
rights standards;

(v) The adequacy of the technical and engineering standards that are used in the design and
construction of conveyances, premises and infrastructure;

(vi) The operational policies of service providers, the contractual arrangements between funders and
service providers and the safety rules and regulations that apply to public land transport services;

(vii) The particular needs of those people living in the rural and provincial areas of New Zealand.
The Commission will consider, as a result of the Inquiry, whether to make recommendations on:

(i) Changes to legislation, regulations, policies and procedures and funding arrangements;

(i) The value of promulgating national standards and a timetable for the implementation to ensure
the provision of accessible public land transport services to people with disabilities;

(iiy The need for national standards of training for public land transport workers working with people
with disabilities.
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Example 4:
Terms of reference of the National Inquiry into the Right to Health Care conducted by the
National Human Rights Commission of India

The Inquiry had a wide but specific range of objectives, including:

1. To enable presentation of cases of denial of health care
2. To investigate structural deficiencies in particular health facilities underlying such denial

3. To enable civil society organisations to present to public health officials and to NHRC
representatives, the key systemic and state level policy issues related to such denial

4. To enable presentation of key issues related to the violation of health rights by private medical
establishments

5. To further the process of establishing basic standards and regulation of this sector

6. To facilitate a process to define basic health care rights, including the rights of various vulnerable
groups

7. To lay the basis for civil society—public health system dialogue to ensure progressive realisation of
these rights.

Example 5:
Terms of reference of the National Inquiry into Rural and Remote Education conducted
by the Australian Human Rights and Equal Opportunity Commission

The inquiry is to investigate the provision of education for children in rural and remote Australia with
reference to:

e the availability and accessibility of both primary and secondary schooling

e the quality of educational services, including technological support services

e whether the education available to children with disabilities, Indigenous children and children from
diverse cultural, religious and linguistic backgrounds complies with their human rights.

These terms of reference invite comment on a wide range of issues and themes including:

e the costs for families associated with education for children in rural and/or remote areas

e the equity and adequacy of social security and other provisions to support children in education
e funding models for education and related services, including transport and accommodation

e teacher incentives, professional development and staff retention

e the quality of distance education

e the quality of technological support for teaching and learning in rural and/or remote areas

e the extent to which students with disabilities can be integrated into mainstream schools

e the cultural appropriateness of education services for Aboriginal and Torres Strait Islander children
and their communities.
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Photo by the Australian Human Rights and Equal Opportunity Commission (now the Australian Human Rights Commission).

Example 6:

Terms of reference of the National Inquiry into the Separation of Aboriginal and Torres
Strait Islander Children from their Families conducted by the Australian Human Rights
and Equal Opportunity Commission

To:
(a) trace the past laws, practices and policies which resulted in the separation of Aboriginal and
Torres Strait Islander children from their families by compulsion, duress or undue influence, and
the effects of those laws, practices and policies;

(b) examine the adequacy of and the need for any changes in current laws, practices and policies
relating to services and procedures currently available to those Aboriginal and Torres Strait Islander
peoples who were affected by the separation under compulsion, duress or undue influence of
Aboriginal and Torres Strait Islander children from their families, including but not limited to current
laws, practices and policies relating to access to individual and family records and to other forms
of assistance towards locating and reunifying families;

(c) examine the principles relevant to determining the justification for compensation for persons or
communities affected by such separations;

(d) examine current laws, practices and policies with respect to the placement and care of Aboriginal
and Torres Strait Islander children and advise on any changes required taking into account the
principle of self-determination by Aboriginal and Torres Strait Islander peoples.

In performing its functions in relation to the reference, the Commission is to consult widely among
the Australian community, in particular with Aboriginal and Torres Strait Islander communities, with
relevant non-government organisations and with relevant Federal, State and Territory authorities and if
appropriate may consider and report on the relevant laws, practices and policies of any other country.

The Commission is required to report no later than December 1996.
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Example 7:
Terms of reference for the National Inquiry into the Rights of People with Mental lliness
conducted by the Australian Human Rights and Equal Opportunity Commission

1. To inquire into the human rights and fundamental freedoms afforded persons who are or have
been or are alleged to be affected by mental illness, having due regard to the rights of their
families and members of the general community.

2. In particular, to inquire into the effectiveness of existing legislative provisions, legal mechanisms
and other measures in protecting and promoting the human rights of such persons.

3. To examine the respective roles and responsibilities of Commonwealth, State and Territory
Governments in these areas.

4. Without limiting the generality of the preceding terms, to consider:

(@) any discrimination on the basis of mental illness in Commonwealth laws or programs;

(b) any discrimination in employment, occupation, accommodation or access to goods and
services on the basis of mental illness;

(c) human rights in relation to institutional and non-institutional care and treatment of persons
with mental illness.

KEY POINTS: CHAPTER 6
¢ A national inquiry requires clear objectives and good terms of reference.

¢ Objectives relate to what the NHRI aims to accomplish through the
national inquiry.

¢ Terms of reference set out what the inquiry will actually examine and
report on.
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Chapter 7
Appoint Inquiry Commissioners
and staff

KEY QUESTIONS
e Who makes up the inquiry team?

e What qualifications, expertise, experience and skills are required in the
team?

e What are the various roles and functions to be undertaken by team
members?

1. THE NATIONAL INQUIRY TEAM

There are two distinct groups within the national inquiry team. Inquiry members — usually formally called
Inquiry Commissioners — are responsible collectively for the inquiry. They decide its direction, conduct
the formal hearings, determine the findings and conclusions and make the recommendations. They
have public and political responsibility for the inquiry. The inquiry staff members are the implementers
who make the inquiry happen. They need to do the organizing and administration, undertake research,
manage the public hearings, draft the report and propose recommendations for the inquiry members to
consider. They also implement the inquiry’s strategies.

Every national inquiry needs the right team, with the right mix of skills and experience to make the
inquiry successful. A national inquiry is a big project with a broad, comprehensive approach to human
rights protection and promotion. That means that it requires a wide range of skills and expertise in the
inquiry team. Typically, a national inquiry will need members and staff with skills in human rights law,
research, policy development, investigation, community education, media liaison, administration and
management. The background or scoping paper should indicate the range and levels of skills required
and the number of team members with those skills or that expertise. It should also indicate the periods
during which particular areas of skills and expertise will be required — it may not be necessary to have all
the identified staff for the full length of the inquiry.

1.1. Inquiry Commissioners (or members)

The Inquiry Commissioners are the internal drivers and the external face of the inquiry. They are ultimately
responsible, on behalf of the NHRI, for the conduct of the inquiry and for its report and recommendations.
They collectively lead the whole inquiry team, with the chairperson of the inquiry individually leading the
inquiry members. The NHRI itself needs to determine and formally appoint those who are to undertake
the inquiry on its behalf.

In determining who will constitute the inquiry, the NHRI must ensure that each Inquiry Commissioner is
a person with the required qualities:

e recognized integrity
e political independence
e existing expertise and experience in at least one area to be covered by the inquiry

Chapter 7: Appoint Inquiry Commissioner and staff | 35



Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

e commitment to the inquiry process

e the ability to allocate the necessary time and energy to the conduct of the inquiry and its completion
on time and within budget

e the ability to work collaboratively in a team.

Integrity and political independence go to the credibility of the inquiry and so to its political impact and
acceptance, in other words, its effectiveness. Expertise and experience are the particular contributions
each Inquiry Commissioner will make to the inquiry itself and to its report and recommendations.
Commitment and availability ensure that the inquiry is a priority for each Inquiry Commissioner so that
she or he personally is willing and able to do all that is necessary to contribute to its effectiveness.
Teamwork is essential as the key decisions must be made collegially, including approving the final report
with its findings and recommendations.

The Inquiry Commissioners can be members of the NHRI or external persons selected solely for the
purpose of the inquiry. There is usually one member of the NHRI appointed to the inquiry as the inquiry
chairperson and there may be other members of the NHRI appointed as well. Where only some NHRI
members are to be involved, they will usually be those with greater knowledge of and expertise in
the particular issue being investigated. Some inquiries will be considered so significant that the NHRI
decides that all its members should participate in it.

The NHRI may also decide to appoint one or more external persons as Inquiry Commissioners because
of their special expertise and experience. External persons are usually appointed in addition to NHRI
members to supplement the expertise and experience of those members. In most NHRIs the members
are generalists rather than experts in a particular area of human rights and so they may look outside
the NHRI for specific expertise when they undertake a major project, such as a national inquiry, on a
particular human rights situation or area. They may look for expertise in a specific issue or a specific part
of the country or a particular discipline, such as law or economics or social policy.

If the subject chosen for the national inquiry requires particular technical or specialist expertise that
goes beyond the experience and skills of the Inquiry Commissioners, it may be necessary to ensure the
accuracy, credibility and persuasiveness of the inquiry’s recommmendations to appoint a highly qualified
and highly respected expert as a “special adviser” to the inquiry.
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In 1999-2000, the Australian Human Rights and Equal Opportunity
Commission undertook a National Inquiry into Rural and Remote Education.
The inquiry was chaired by the Australian Human Rights Commissioner, the
member of the Commission with responsibility for the Convention on the
Rights of the Child. The Commission appointed six external persons as part-
time Inquiry Commissioners, with expertise in different areas of education
and different parts of the country:

¢ Associate Professor Dr Brian Devlin, from the Northern Territory, Dean of
Education at the Northern Territory University

e Ms Barbara Flick, from New South Wales, an Aboriginal educator and
community worker

e Dr Alby Jones, from South Australia, formerly head of the Department
of Education, a nationally renowned education administrator and former
school teacher and principal in the government schools sector

e Lady Pearl Logan, from Queensland, a leader of the Isolated Children’s
Parents’ Association of Australia m

e Sister Patricia Rhatigan, from Western Australia, a teacher educator and
former school teacher and principal in the non-government schools sector

e Mr Tim Roberts, from Victoria, a high school student.

The National Human Rights Commission of India (NHRC) sought outside
expertise to assist it in two national inquiries it conducted.

The NHRC conducted a national inquiry into the right to food in stages over
several years from 1996, investigating, reporting and monitoring over a ten-
year period. In a later stage of the inquiry, it appointed a Special Rapporteur,
Sri Chaman Lal, to assist it in the work. The Special Rapporteur, on behalf of
the NHRC, both undertook direct investigations and convened public hearings.

In the national inquiry into the right to health care in 2003-04, the NHRC
collaborated with Jan Swasthya Abhiyan (JSA), the People’s Health
Movement, a coalition of 1000 health sector NGOs in India. JSA was an
equal partner with the NHRC in the inquiry.

Photo by
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In the National Inquiry into the Human Rights of People with Mental
lliness, conducted by the Australian Human Rights and Equal Opportunity
Commission from 1991 to 1993, the Human Rights Commissioner, who
chaired the inquiry, agreed with the other two Inquiry Commissioners,
Dame Margaret Guilfoyle and Mr David Hall, to appoint Professor Beverley
Raphael as Special Adviser to the inquiry. At the time, Professor Raphael m
was head of the Department of Psychiatry at the University of Queensland,
a member of the National Mental Health Working Party of the Australian
Health Ministers’ Conference and Chair of the National Health and Medical
Research Council’s Mental Health Committee and she had been President
of the Royal Australian and New Zealand College of Psychiatrists.

1.2. Inquiry staff
The inquiry will require staff with four areas of expertise:

e administration and management
® research and writing
e community liaison and relations

e media liaison and communications.

The inquiry secretariat will need to be headed by an inquiry director. She or he will need to have skills
in all the areas of the inquiry’s work to be able to manage the secretariat effectively. Above all, however,
the director will need to be a good manager and a good team leader. Leading the staff for a national
inquiry is a complex task with many different responsibilities and functions. It is similar to being executive
director of an NHRI itself, though on a smaller scale. It is the key position in the inquiry secretariat.
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The inquiry will need at least one highly experienced writer. The inquiry’s report is its principal product.
[t must be well written and persuasive. On the one hand, its style needs to be straightforward and clear,
able to be understood by a wide readership. On the other hand it has to be academically rigorous, well
grounded in the evidence obtained by the inquiry and strongly and persuasively argued. The chief writer
must also be both a good communicator and a strong researcher. It is the most difficult position to fill.

Those inquiry staff members who will be responsible for community liaison must be able to relate well
and respectfully to people, especially to victims of human rights violation, and to assist the Inquiry
Commissioners to promote the inquiry’s recommendations. Because of the trauma that victims may
experience in giving public evidence, the liaison team may need to include staff with counselling
qualifications and experience.

The media liaison staff have to be media smart. The inquiry is dependent on the public mass media to
get its message across to the general community. The media will play a critical part in building support
for the inquiry and pressure for the implementation of its recommendations. The inquiry will need expert
media advice to be able to deal successfully with the media. It will need staff who are known to the
media and trusted by the media, who can place positive stories, divert negative stories, correct errors in
reporting, respond to criticism and, most importantly of all, secure good, wide and continuing coverage
for the inquiry and its activities. The media can make or destroy a national inquiry and so an experienced
media specialist is essential on the inquiry team.

In assembling the inquiry team, the NHRI should consider the stages at which different skills and expertise
are required. For example, any external Inquiry Commissioners will not be required on a full-time basis.
The media specialist will be essential when the inquiry is launched, when the public hearings take
place and when the report is released but she or he may not be required full-time at other points in the
process. The writers should begin as early as possible but this work is done once the report is written
and printed. The inquiry can contain costs by carefully timetabling the engagement of staff through the
various stages of the process and by looking at periods of part-time and full-time engagement, rather
than engaging all the staff, all the time.

In selecting and appointing staff to the inquiry, the NHRI must consider the impact of appointments
on other areas of its work. No national inquiry will be the only thing an NHRI does. While the inquiry is
underway, the NHRI will still have to receive and handle complaints, provide advice to the parliament
and the Government, undertake awareness raising and educational activities, respond to media and
public enquiries, and so on. It will need staff to perform these duties. A national inquiry is a large and
very significant project. It will tend to attract the best staff in the institution as they will want to be involved
in the institution’s major project. There is also a danger that it could starve other areas of the NHRI of
necessary resources as staff are diverted from their usual activities into the work of the inquiry. Decisions
about staff allocation will need to weigh up the various responsibilities and priorities of the NHRI and seek
the appropriate balance of staffing, in quantity and quality. Again, carefully timetabling the engagement
of staff can prevent other areas being deprived of expertise for lengthy periods. Rotating staff through
some inquiry positions, where this is possible, could also assist. Engaging persons outside the NHRI,
where appropriate, can lessen the demands on the permanent staff, although it should be noted that
permanent staff may be demoralized if outsiders alone have the opportunity of participating in the
challenging work of the national inquiry. One way to address this is to assign some permanent staff to
the national inquiry and engage external persons on a short-term basis to fill their positions during the
period of their assignment.
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KEY POINTS: CHAPTER 7

¢ Every national inquiry needs the right team, with the right mix of skills and
experience to make the inquiry successful. The team will include Inquiry
Commissioners and staff.

¢ The Inquiry Commissioners are the internal drivers and the external face
of the inquiry. They collectively lead the whole inquiry team, with the
chairperson of the inquiry individually leading the inquiry members.

¢ In some cases it may be necessary to appoint a highly qualified and
widely respected “special adviser”.

¢ The inquiry staff need expertise in administration and management,
research and writing, community liaison and relations, and media liaison
and communications.
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Chapter 8:
Gather other resources

KEY QUESTIONS
e What other resources does an inquiry require?
* What does the budget need to cover?

¢ What non-financial resources are needed?

1. OTHER NECESSARY RESOURCES

In addition to personnel — Inquiry Commissioners and staff — the inquiry has other resource needs, in
particular money, premises and equipment. Securing these resources is one of the earliest tasks in
establishing a national inquiry. An inquiry should not be launched unless and until the NHRI either has
the resources it will need or is assured that it can obtain them at the necessary times.

2. BUDGET

The inquiry needs an adequate budget to enable it to do what is required to meet the objectives and
carry out the terms of reference. The budget should set out all the financial requirements of the inquiry,
from the beginning. It should be realistic, reflecting the actual costs that will be incurred. The funds to
meet the budget, either existing funds or realistically accessible funds, should be identified and then
assured before the inquiry is launched.

The principal budget items will be:

e salaries: Inquiry Commissioners and staff

e travel: transport, accommodation and travelling allowance

¢ public hearings: hiring venues (where necessary), publicity, refreshments, recording evidence
e offices for the inquiry team

¢ information resources: books, other publications and DVDs that the NHRI library does not
have

e equipment: computers, mobile telephones, printers, photocopiers, perhaps recording equipment
e electronic communications: internet access, website, telephone calls

e publications: briefing papers, background and research papers, the final report in its various
formats

e events: briefings for victims and NGOs, the launch of the inquiry, the release of the final report,
seminars

e advocacy.

The budget should also include a provision for contingencies. Even a well-planned national inquiry will
encounter unexpected demands. Sometimes the cost of particular items in the budget will exceed
expectations. Sometimes an issue will arise that requires more investigation than had been planned.
The contingency provision ensures that the funds are there to meet these unexpected demands. It is
generally acceptable to include a provision for contingencies equal to ten per cent of the total budget.
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The NHRI might decide that it can meet the costs of the inquiry from within its ordinary budget. If so, it
will need to identify the funds clearly and transparently so that there is no later internal conflict. This is
predominantly a priority-setting task that has to involve the NHRI at the highest level.

If the NHRI decides to seek additional funding for the national inquiry, it could:

e request an additional allocation from the State, either the Government or the parliament, by way
of supplementation of its annual budget for the specific purpose of conducting the inquiry

e seek a grant from another government fund elsewhere in the State sector, for example, a research
or project fund relating to the area or subject of the inquiry

e apply for project funding from a domestic donor
e apply for project funding from an international donor.

3. PREMISES

The inquiry team will need premises, such as offices, meeting rooms, administrative and services areas
and so on. Usually it will work from the NHRI’'s own offices and this is clearly preferable in order to
maintain a close attachment between the inquiry and other activities of the NHRI. The inquiry is an
activity of the institution and that ownership needs to be apparent internally and externally. Even if
the inquiry team is located within the NHRI's offices, additional space may still need to be found to
accommodate all the inquiry staff and to hold various activities, such as meetings.

4. EQUIPMENT, SERVICES AND PUBLICATIONS

The inquiry’s needs for equipment, services and publications will usually be met, at least in part, by the
NHRI. For example, the inquiry should be able to access the NHRI’'s photocopier, fax, scanner, internet
facilities, mail services, library and so on. Nonetheless, the inquiry may have needs in addition to what
the NHRI already has available, such as additional computers for additional staff, perhaps additional
printers and specialist books and publications on the subject of the inquiry that may not ordinarily be
in the NHRI’s library. The inquiry should seek to identify and obtain as early as possible the additional
equipment, resources and services it needs so that the inquiry’s work will not be delayed.

KEY POINTS: CHAPTER 8

¢ An inquiry should not be launched unless and until the NHRI either has
the resources it will need or is assured that it can obtain them at the
necessary times.

¢ The inquiry needs an adequate budget, properly prepared and secured
in advance, to enable it to do what is required to meet its objectives and
carry out the terms of reference.

¢ The inquiry also needs premises, equipment, services and publications to
enable it to do its work.
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Chapter 9:
~inalize an inquiry plan

KEY QUESTIONS
e Why is planning important?
e What should an inquiry plan include?

e Should the inquiry begin with a clear timetable?

1. THE NEED FOR THOROUGH PLANNING

Thorough planning is necessary before the public work of the inquiry begins, that is, before the inquiry
is even launched. Planning should address all the relevant matters relating to the conduct of the inquiry.
[t should ensure that the methodology is clear, the timetable is achievable and the products are known.
The inquiry plan is not merely a planning document but a strategic document that sets out how the
inquiry will achieve its objectives.

The scoping paper preceded the decision to proceed with a national inquiry. It raised issues and set out
options. It enabled the NHRI to take the biggest decision, the decision to undertake an inquiry. It also
enabled the NHRI to make many subsequent decisions about what the inquiry will address and how. As
a result, it has been possible to define the objectives, draft the terms of reference, appoint the Inquiry
Commissioners and key staff, prepare a budget and secure the necessary resources. Having reached
that point, the inquiry team takes over and prepares a detailed plan for the conduct of the inquiry.

The plan is the blueprint or the roadmap for the whole inquiry — for the Inquiry Commissioners and staff
and for people outside the NHRI who will want or need to be involved with it. It should provide everything
that everyone will need to know about how the inquiry will proceed so that they are able to prepare and
play their parts in it.

Internally, the plan will keep the inquiry on track, on time and within budget. A national inquiry will build
expectations and develop significant momentum. The plan will keep the inquiry team firmly focused on
what has to be done. It is finalized:

e after the terms of reference are adopted, so that it can be directed towards fulfilling them

e after Inquiry Commissioners have been appointed, because they are responsible for the conduct
of the inquiry and for the implementation of the plan and so should approve and own the plan

e concurrently with the preparation of the budget, because the budget has to reflect the plan and
the plan has to reflect the budget.

Externally, the plan will tell those outside the NHRI what the inquiry will do and how it will be done. It
will assist them to understand what they can contribute, how they can contribute and when they can
contribute so that they can prepare themselves and be ready for their participation at the appropriate
time. The plan also promotes transparency and accountability in the inquiry’s work.
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2. CONTENTS OF THE PLAN

The plan should set out all the key information about the inquiry so that that information is available in
a single place. It should include information about decisions already taken: the objectives, the terms of
reference, the Inquiry Commissioners, the key inquiry staff and the budget. Its three additional principal
components should be the inquiry’s methodology, its timetable and its products.

3. METHODOLOGY

The plan should describe the whole methodology for the inquiry on an item-by-item basis. It should
include briefing sessions, background information, research papers, the receipt of written submissions,
the public hearings, consultations and reporting. It should also describe, in brief, the follow-up that the
NHRI will undertake when the inquiry is complete and the report has been released. Follow-up should
be the subject of a later specific strategy but it should be foreshadowed in the plan.

4. TIMETABLE

The timetable for a national inquiry should be carefully developed. The plan should provide a very
detailed timetable on a month-by-month basis. A good starting point would be to plan for a national
inquiry taking not less than 12 months but not more than 18 months., The plan should then map out
how the inquiry would be conducted, from the completion of the background paper to the release of
its final report, within that period. It should specify which activities will be undertaken at what times to
ensure that the inquiry’s momentum and public interest in it are maintained throughout that period.

The timetable should be realistic for the methodology of the inquiry and for the inquiry to be able to
complete the activities in the plan. It is better to reduce the number of activities or extend the timetable
a little than to plan a schedule that the inquiry cannot implement.

5. REPORTS AND RESULTS

The plan should also indicate what the results of the inquiry will be. At the very least, a national inquiry
will produce a report of its findings and recommendations. It may report, however, in a number of
documents, not only one, and in a number of formats, not only a printed text. These options are
discussed in Chapter 13. The plan should indicate what the inquiry will produce — whether there will be
one report or several, whether alternative reporting formats will be used in addition to the publication.
This assists the inquiry staff to start preparing for the reporting process. It also enables those outside
the inquiry to know what to expect from the inquiry and to consider their own means of following up on
the inquiry’s findings and recommendations.

KEY POINTS: CHAPTER 9

¢ Thorough planning is necessary before the public work of the inquiry
begins.

¢ Planning should address all the relevant matters relating to the conduct
of the inquiry, including the methodology, the timetable and the products.

¢ The plan should be a strategic document that sets out how the inquiry will
achieve its objectives.

¢ The inquiry should have a clear timetable to guide and direct its work.
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Chapter 10:
Obtain information:
Research and evidence

KEY QUESTIONS

e What information does the inquiry require?
¢ How will that information be obtained?

e What research should be commissioned?

e What evidence will be required?

1. THE NEED FOR INFORMATION

A large part of the work of a national inquiry is obtaining sufficient reliable information to enable the NHRI
to analyse and understand the situation being investigated and develop recommendations to remedy
violations, to prevent further violations and to enable the fulfilment of human rights. No national inquiry
can gather every fact on any situation. Its concern should be to obtain sufficient information to enable it
to achieve its objectives and address the terms of reference. The information obtained must be reliable.
Inaccurate information leads to wrong conclusions and ineffective recommendations. It also undermines
the credibility of the national inquiry and, as a result, the significance of its report.

A national inquiry has two principal sources of information: research that it undertakes itself or
commissions for the purposes of the inquiry and evidence obtained from witnesses. The first task is to
identify what information the inquiry needs.

2. WHAT INFORMATION IS NEEDED?

The first task is to undertake a literature review to find what data is already available and what research
has already been done. That information is evaluated for its relevance to the inquiry and irrelevant
information is put aside. The remaining information is then analysed to identify gaps that will need to be
filled by the inquiry. These gaps will usually fall within four areas:

e hard data, that is, statistics that reveal the nature of the problem being investigated, the people
affected by it, and the nature of the effects on these people

® review and analysis of relevant legislation

® review and analysis of relevant government policies and programmes

e analysis of applicable human rights law.
An important part of the information needed will be the experiences of those affected by the human
rights situation. The inquiry is not a merely academic study. It is a public process through which the
voices of victims are brought to public notice and their experiences are acknowledged and recognized.

These voices and experiences are primarily gathered through the public hearings but many will come to
the inquiry through written submissions and as a result of research.
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3. RESEARCH

The inquiry then needs to determine what research needs to be done and who will do it. The research
to be done can include updating existing research with more recent data and undertaking research into
new questions or issues. Usually there is a good deal of existing information available about the issue
but much of the data can be out of date. The inquiry needs current data so that its recommendations
are based on firm foundations. If key data are more than one or two years old, the inquiry may need to
supplement them with its own research.

In addition, the inquiry may require information that is simply not available. There may be critical questions
that need to be researched. These questions should be identified as early as possible in the inquiry’s
timetable to ensure that the research can be undertaken and completed well before the inquiry comes
to write its report and develop its recommendations. The inquiry could be seriously delayed if it does
not address research gaps until it is well advanced. The whole process could stall while the research is
undertaken, with the consequent loss of momentum jeopardizing the success of the inquiry.

The inquiry will need to consider whether the research is better conducted internally, by staff of the
NHRI, or externally, by commissioned academics or other researchers. There are clear advantages in
having research undertaken by staff of the NHRI, if they have the necessary expertise:

e the research will be conducted under the immediate supervision of the senior staff of the inquiry

e the inquiry will find it easier to ensure that it receives the information it needs in the form most
suited to its use

e the inquiry can better ensure the timely completion of the research

e the NHRI will derive long-term benefit from its researchers’ increased experience and their
increased expertise as a result of undertaking the research.

Photo by the New Zealand Human Rights Commission.
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However, NHRI staff may not have the necessary expertise and time to undertake the research. In this
case, the inquiry will have to contract out the work to an academic institution or individual researchers.
[t will need to ensure that the contracted researchers have the expertise and experience necessary for
the task and a demonstrated record of undertaking and completing research in a timely and competent
manner and within a fixed budget. Most national inquiries are conducted with tight schedules and
limited budgets and so cannot afford to risk not meeting research deadlines and costs.

4. EVIDENCE

Other information will come in the form of evidence to the inquiry. It is not information commissioned
by the inquiry but information brought forward by those with access to it. Evidence is provided by
those with particular experience or areas of expertise in relation to the human rights situation being
investigated. They can provide the evidence orally or in written or documentary form, before or during
the public hearings. It is highly desirable to receive a substantial number of written submissions before
the public hearings begin. Part of the preparatory work in conducting the inquiry is to identify those who
can provide evidence and then invite and encourage them to do so. They are among the stakeholders.
Governments should be strongly encouraged to make early written submissions.

Those able to provide evidence to the inquiry can come from many sectors of society. They can be:

e Government representatives (national, provincial, local)
— ministers
— politicians
— civil servants

e NGO representatives

— specialists in the particular issue
— human rights generalists

e academics

e religious and community leaders

e opinion leaders.
They can have quite divergent views about the inquiry and display different attitudes towards assisting
its work through providing evidence. Some will be supportive and the inquiry will need to capitalize on
their support and ensure it is expressed through evidence. Others may be hostile to the inquiry but it
will need to reflect accurately any evidence they give. Others may be neutral towards the inquiry and will

need to be educated, convinced and activated to contribute to the inquiry. A number of strategies can
be used to engage those who can assist the inquiry with evidence:

¢ briefings, for example

— meetings, both with individuals and with groups

— written information about the inquiry

— updates on developments and progress with the inquiry
e requests, for example

— to provide information
— to make a formal submission
— to appear before a public hearing

e consultation to solicit their views on the inquiry, including on evidence available and how to obtain it
e participation in the inquiry.
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5. INFORMATION STORAGE AND RETRIEVAL

The inquiry will collect a great deal of information from its research, from public submissions and from the
public hearings. It will need an excellent information management system to ensure that this information
is categorized, catalogued and kept securely and accessibly.

Categorizing the information appropriately enables decisions to be made about the level of security
required for individual documents or other pieces of information and then the provision of appropriate
security for those needing to be kept securely. Most of the inquiry’s information can and should be made
public. That is a part of the public nature of the inquiry itself. However, some information will be sensitive.
[t might contain personal information about victims and their families. It might describe serious human
rights violations and name alleged perpetrators, who are entitled to the presumption of innocence. It
might expose the sources of the information to the risk of retribution.

The inquiry should adopt information management procedures that establish a presumption that all
information will be released except information that falls within predetermined categories. It should then
carefully classify information for the purposes of these procedures and ensure the secure, safe storage
of information determined to fall within a category requiring security. Secure information should be
accessed only by persons needing and entitled to have access to it.

The volume of information will inevitably be so great that a good cataloguing system is essential if the
information is to be easily and usefully retrievable. The inquiry should establish the cataloguing system
before the volume becomes too great to handle and then ensure that all information is catalogued
and stored appropriately. Storage should enable individual pieces of information to be identified and
accessed easily so that they can be used for the purposes of the inquiry.

KEY POINTS: CHAPTER 10

e Some information required by the inquiry will already exist. It should be
identified and obtained.

e Other information will need to be sought through research.

¢ Information will also be provided by those with particular areas of
expertise in relation to the human rights situation being investigated,
orally or in written or documentary form, during the public hearings.

¢ Part of the preparatory work in conducting the inquiry is to identify those
who can provide evidence and then invite and encourage them to do so.

¢ The inquiry should establish early in its life an information management
system that enables it to categorize, catalogue, store, secure and retrieve
information easily and appropriately.
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Chapter 11:
Conduct public hearings

KEY QUESTIONS

e Why are public hearings important to the national inquiry process?
e How are public hearings conducted?

e Who should appear at a public hearing?

e What particular issues arise in taking evidence from different categories
of witness?

e What other arrangements need to be made for public hearings?

1. THE ESSENTIAL NATURE OF PUBLIC HEARINGS

A public hearing is an opportunity for persons with expert knowledge of the human rights situation under
investigation to come forward in a public setting to provide their views, experiences and knowledge to
the inquiry. The conduct of public hearings is an essential part of the national inquiry methodology. The
central purpose of public hearings is to enable a wide range of perspectives to be placed before the
inquiry and before the general community.

The use of public hearings distinguishes the national inquiry process from other NHRI methodologies.
NHRIs conduct many forms of investigation and research. For example, they are often required by
their establishing laws to handle complaints in confidence and so to investigate and seek to resolve
them without any publicity. They may also conduct confidential investigations for practical reasons, to
increase the chance of successfully identifying violations and perpetrators or to ensure the safety of
victims and witnesses. They can undertake research projects that are of a more academic nature and
so do not seek to engage the public, at least not until the research report is published. National inquiries,
by contrast, are very public in nature and public hearings are the essential means of proceeding.

Public hearings are key to achieving the national inquiry’s objectives.

Investigation The evidence given by victims and witnesses assists the inquiry to find out what is
going on, the nature and extent of a pattern of human rights violation.

Analysis The evidence given by experts, including victims, academics, professional
practitioners, NGOs, officials and others, assists the inquiry to determine the
underlying causes and extent of a pattern of human rights violation.

Information The public nature of the evidence ensures that both the public and key stakeholders
are better informed about and more aware of the particular issue.

Education The public nature of the evidence also increases understanding of human rights
generally and commitment to better human rights observance.

Recommendation Witnesses can propose ways to address the situation and so assist the inquiry to
develop proposals for action to remedy the pattern of violation and prevent future
violations.

Empowerment Public hearings provide a forum in which victims of violation are acknowledged,
affirmed and supported to act to seek redress for the harm done to them.
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Public hearings provide opportunities for the inquiry to ask critical questions, in public and before the
media, to those with responsibilities relating to the issue being investigated. They also enable the inquiry
to identify areas of inconsistency and conflict in the evidence provided in written submissions or given
by different witnesses and to put these contradictions to the witnesses in public for their response. For
example, the inquiry can put to Government officials the evidence provided by victims and witnesses
and seek the officials’ responses to this evidence. The public examination places everything on the
record.

Public hearings are also critical to the inquiry’s strategy for follow-up. They build the momentum of
the inquiry and public support for the recommendations the inquiry will make when it reports. In this
way, the inquiry’s report is released into a community that has been prepared for it, is looking with
anticipation for its findings and recommendations and is expecting positive responses from those to
whom recommendations are addressed.

Finally, public hearings ensure transparency in the conduct of the inquiry. The inquiry is not proceeding
in secret and gathering evidence in secret, but in the full glare of publicity. The picture of the particular
human rights situation is gradually put together, piece-by-piece, with the nature of the evidence and
its sources openly available and well known. Every submission is made public, unless there is a good
reason related to an individual submission to keep it confidential. Public hearings are conducted in
public. If video or audio recordings of the hearings are made, they can be made public too, perhaps
being placed on the inquiry’s website, unless on a case-by-case basis the safety or privacy of a witness
requires the evidence to be kept confidential. Transparency protects the inquiry from charges that it is
biased or lacking objectivity or uninformed. The basis of its conclusions and recommmendations is known
and so those conclusions and recommmendations are far more easily defended.

Photo by the National Human Rights Commission of Malaysia (SUHAKAM).
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One challenge for the inquiry in taking evidence is assessing its reliability and the credibility of the witness.
This is something that courts have to do all the time and so is not new to legal processes. Nonetheless,
it is a difficult task. The best way to test the reliability of evidence is to identify inconsistencies and put
them to witnesses. Public hearings assist the inquiry in its tasks of fact-finding and truth-seeking by
making this possible. They provide the Inquiry Commissioners with opportunities to put allegations and
inconsistencies to witnesses to seek their response, to assess the credibility of witnesses by seeing
them present their evidence in person and respond to questions, to gather as much information as
possible and to seek corroboration. Although public hearings are not judicial proceedings, they have
many of the characteristics of judicial proceedings, the same challenges and opportunities, and the
same strengths and weaknesses.

2. CONFIDENTIAL EVIDENCE

National inquiry hearings are always conducted in public unless the inquiry considers it necessary for
some particular part of the hearings or a particular witness to be given the opportunity of a confidential
hearing in a closed session. This can occur where the identity of the witness has to be protected or
where the information he or she provides is especially sensitive. For example, a victim may wish to
testify confidentially because of the very personal nature of the experience or because he or she may
be in danger if perpetrators know of the evidence. Or a whistleblower may wish to testify confidentially
so that his or her superiors are not aware of the evidence. In both cases, the information provided to
the inquiry may be important to the inquiry’s task of discovering all relevant material, understanding the
underlying causes of the problem and developing solutions. Most national inquiries have power to take
the evidence in confidence where they consider it necessary for the performance of their functions.

Because public hearings are essential to the national inquiry methodology, all alternatives should be
explored before evidence is taken in a closed session. It may be sufficient, for example, simply to
suppress the name of the witness rather than close the hearing entirely. Or it may be sufficient to hide the
identity of the witness by permitting the person to address the inquiry without being seen by the media,
members of the public and others attending the hearing — heard but not seen. Any reduction in the
fully public nature of the process should be as limited as is necessary in the particular circumstances.
Alternatives should always be considered before a decision is made to conduct a hearing in confidence
in a closed session.

3. PREPARING THE PUBLIC HEARINGS

Because the public hearings are so important to the national inquiry process, they need to be carefully
strategized and thoroughly prepared. There are a number of critical questions to be addressed in
preparing the hearings.

e \What evidence is required for the inquiry?

e \Who is best informed to give that evidence?

e \Who does the inquiry want to have on the public record?

* \Who else needs or is entitled to be heard?

¢ \Where should the public hearings take place?

e \What record of the evidence should be kept?

e How can the media be engaged?
These issues should be raised, and at least partially addressed, in the background or scoping paper
and the inquiry plan. They require detailed attention in a strategy paper and be directed specifically to

the hearings that should be developed, well before the hearings begin. They form the basis on which the
hearings are organized and conducted.
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The hearings do not usually have their own rules of procedure. Usually they operate informally, with a
minimum of legal technicality, to permit witnesses to appear and give evidence in a relatively relaxed
way. Nonetheless, a certain amount of formality is required by virtue of the status of the hearings as an
official means of gathering evidence. The inquiry should make clear to those contemplating attending a
hearing precisely what is involved, what will happen and what is expected of potential witnesses.

4. WHO SHOULD APPEAR BEFORE A PUBLIC HEARING?

No national inquiry is able to hear from everyone who has something to offer. This is simply beyond
its resources. If the human rights issue or situation being investigated is systemic and widespread,
then there will be large numbers of victims and many who consider they have relevant expertise or
experience. That is almost always the case because that is the basis on which the original decision is
taken to undertake a national inquiry.

The inquiry team needs to plan the public hearings carefully to ensure that:

e the persons with critical knowledge give evidence
e opportunities are provided for the widest range of views to be presented
e the number of witnesses is manageable, within the time and resources available to the inquiry.

Victims, of course, must have priority. The families of victims are also affected by the human rights
violation and they will want to speak about what they have suffered. They are entitled to do so. However,
it will not be possible to hear every victim or family member who wants to give evidence. Still, their
experiences are among the most important that the inquiry will hear and their stories need to be brought
to public attention. The inquiry team will need to select carefully from among victims and family members
to ensure that the full range of their experiences is reflected in the evidence in the public hearings and
that those selected to appear in person come from all social, ethnic and religious groups affected by
the violations.

Witnesses to violations will also have important evidence to present. They are independent of both
victims and violators and so are able to present their objective evidence of what they have seen and
heard. Again, it will be necessary to be selective in deciding which witnesses should be invited to give
evidence so that the numbers do not exceed the inquiry’s capacity.

Alleged perpetrators constitute the third category of first-hand witness. Anyone who has been personally
named as a perpetrator by a victim or a witness is entitled to have an opportunity to respond to the
allegation. Because a national inquiry can rarely reach detailed findings about individual violations, most
national inquiries try to prevent individuals being named as alleged perpetrators in public hearings. Any
who are, however, are entitled to an opportunity to respond publicly if they so desire. More generally, the
inquiry will want to provide opportunities for key persons from groups alleged to be perpetrators — for
example, police officers, military personnel or prison guards — to appear and give evidence and answer
questions in public. The difficulty is that often these people are unwilling to appear.

The inquiry will also want to hear from academic experts — those who have studied the issue or situation
intensively — who can provide an analysis of the underlying factors that have produced the situation and
can offer proposals for recommendations that will provide redress to victims and ensure better human
rights compliance in the future.

In addition, the inquiry will want to hear from Government officials who have responsibility for the
particular issue or situation. They need to explain existing policies and practices. They can be given the
opportunity to propose new ways of addressing the issue or situation more effectively. Where necessary,
they are entitled to defend their past actions if they personally, or their department or agency, have been
criticized on the basis of human rights violations.

52 | Chapter 11: Conduct public hearings



Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

There may be many other individuals and organizations with expertise or experience to bring to the
inquiry — NGOs, religious groups, perhaps private sector companies and businesses, and perhaps trade
unions. In planning the public hearings, the inquiry should look broadly at the particular sectors of society
that have an interest in the issue and can assist the inquiry through their expertise and experience.

It is also particularly important in a national inquiry to ensure that witnesses come from as many relevant
geographical areas or regions as possible. This is necessary for many reasons, including that different
States or districts may have different laws and regulations.

5. HEARING VICTIMS

Victims and members of their families who appear at a public hearing are in unique situations, different
from all others who appear. Their appearance can have particular significance for them and they have
particular needs that must be anticipated by the inquiry and met.

Appearing publicly before the inquiry can validate and affirm victims and their experiences. Telling the
story of what they have experienced can be healing for them. Often the hearings will be the first occasion
on which the victims have been able to state, before an official body what has happened to them, what
the consequences have been for them and what they need in order to recover, as best as possible, from
those consequences. Many victims may have tried previously to tell their stories and obtain redress but
have been abused and rejected when doing so. They will want the inquiry to listen to their experiences
objectively and compassionately, to recognize the injustice done to them and the harm they have
suffered, and to acknowledge their status as victim and their entitlement to redress.
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Appearing in public before an official inquiry can be a frightening experience for some. It can be
especially traumatic for victims who, through the process of telling what happened, will have to re-live
the experience of violation. The inquiry team needs to prepare victims properly and sensitively for the
hearings. It should provide advice on who will conduct the hearing, how it will be conducted, who else
will be present, what might happen at the hearing and what the effect on them might be. It should
ensure that nothing that occurs at the hearing comes as a shock to the victims. Simply appearing is
difficult enough for a victim, without being surprised during the hearing by the nature of the proceedings
or the way they are conducted or the presence of some individual or group.

The team should discuss with each victim ways in which some measure of protection can be provided.
Most inquiries can take evidence in confidence if it is necessary for the safety of the witness or to
protect the privacy of a withess. In other cases, the inquiry can suppress the name of the witness and
all information that does or could lead to identification of the witness. The inquiry team should ascertain
in advance whether a witness does not want to give public evidence or wants to give public evidence
but with his or her identity kept confidential. Victims and other witnesses should be able to express any
fear or concern they have and then seek an appropriate assurance from the inquiry that enables them
to give their evidence with the least risk to themselves and their safety.

Some victims may also need a support person at the hearing and even afterwards. Some victims may
have support persons whom they will want to bring to the public hearing with them. Others will ask the
inquiry to provide them with support. The inquiry should be flexible in attempting to meet their needs.
For example, it can permit victims to have the support person sitting with them while giving evidence.
It should also plan to respond to victims’ needs as a result of giving evidence, for example, if the
experience causes further trauma. Some victims may require psychological counselling.

The National Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from their Families conducted by the Australian Human
Rights and Equal Opportunity Commission anticipated this need when

it was preparing public hearings in which separated children and family
members were to give evidence. It arranged with counselling services

for trained counsellors to be available at the hearings and afterwards for
witnesses who needed and wanted their assistance. It also had a trained
counsellor on the inquiry team to work with traumatized witnesses and also
other team members who understandably found the inquiry experience
harrowing.

Photo by the Australian Human Rights and Equal Opportunity Commission (now the Australian Human Rights Commission).
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In planning public hearings at which victims and members of their families are to give evidence, the
inquiry should ensure that the venue for the hearings is both accessible and “user friendly”. An inquiry
into torture in prisons, for example, should avoid conducting a public hearing in a prison when a victim
is to give evidence. The victim might feel intimidated by the very possibility of giving evidence within the
confines of the prison where his or her torturers work and where the violation was likely to have occurred.
Prisons as places of confinement are by nature oppressive, coercive and restrictive of liberty. Witnesses
to an inquiry should be encouraged to speak freely and that is very difficult, perhaps impossible, within
a prison. Prisoners and detainees should be taken to a neutral place to give their evidence. It may be
necessary to have police or guards present, or at least close by, but any police or guards should be
sufficiently distant from the witness that the witness can express himself or herself freely, without being
able to be overheard by the police or guards.

6. HEARING GOVERNMENT OFFICIALS

States have human rights obligations under international human rights treaties and so any national inquiry
will need to examine the role of the State in relation to the human rights situation being investigated.
In placing the State and State agents under scrutiny, the inquiry demonstrates its independence and
integrity. State officials should generally be accorded the same treatment as others who can assist the
inquiry and not be given special privileges or dispensations.

The appearance of Government officials at public hearings will be necessary for the inquiry to obtain
the governmental information it needs. This will include information about government policies and
programmes and the basis (data and analysis) for government policies and programmes. They should
be pressed by the inquiry to defend the present policies and programmes or propose new approaches
that ensure compliance with human rights obligations.

Government witnesses should give formal, public evidence on the record so that their evidence can
be assessed and tested against other evidence and so the inquiry’s findings can be compared with
their evidence. Government officials may attempt to avoid appearing and being questioned in public
by offering to provide “intensive briefings” to the inquiry or written answers to the inquiry’s questions.
While the inquiry may agree to receive briefings and written information, it should not do so on the basis
that Government officials will not participate in the public hearings. Their presence for examination and
questioning is important to the inquiry’s independence. Further, any information received through oral
or written briefings should be made publicly available to ensure that it is known and can be challenged
by others. Written submissions from government agencies received in advance of the public hearings
provide the Inquiry Commissioners with valuable material in preparing questions to ask officials at the
hearings.

7. WITNESS PROTECTION

Some witnesses will be vulnerable because of their evidence to the inquiry. Victims might be put at risk
because they give evidence about their experiences of human rights violations. What they say may
identify perpetrators, directly or indirectly. Government officials who cooperate with the inquiry might be
exposed to victimization or reprisal because they give evidence about the practices of their agencies. In
planning and conducting the hearings, the inquiry should take care to ensure that it provides as much
protection as it can to witnesses, especially victims, who require it. This protection can take various
forms.

Most laws establishing NHRIs provide penalties for threatening, harassing, intimidating or harming any
witness in proceedings conducted by the NHRI. The inquiry might need to remind all interested parties
of those penalties and express the willingness of the NHRI to take appropriate action if it becomes aware
of any threats or improper action directed towards witnesses.
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The inquiry should also remind the Government that the penalty provisions of the legislation protect civil
servants, including senior officials, who cooperate with the NHRI’s procedures by assisting the inquiry.

The inquiry should identify potential risks in relation to individual witnesses before the hearings begin
and take such action as it can to address the concerns before they eventuate. Part of this will involve
identifying which witnesses will need to have their identities suppressed or will need to give their evidence
in confidence to the inquiry alone. In extreme circumstances, the inquiry may need to seek assistance
from police, if appropriate, or other agencies to provide protection for any witness who is in immediate
danger. It may be necessary to have safe houses ready to accommodate those who need protection
from physical violence.

The nature of risks will vary from place to place and from time to time. In some countries, there may
be a risk of retribution of some kind but little or no possibility of violence. In others, there may be an
extreme risk of violence. The inquiry should undertake a risk assessment before conducting a public
hearing and prepare responses to identified possible threats before they arise. The risk assessment
should determine whether security measures are required to protect the proceedings and the persons
in attendance generally, not only particular witnesses. Public hearings can be emotionally charged and
there may be a risk of violence, even in relatively peaceful countries. The inquiry has a duty of care
towards those who attend public hearings — witnesses certainly but also inquiry staff and members of
public who sit in the audience.

8. STRUCTURING THE HEARINGS AND THE WITNESSES

Most national inquiries will conduct a significant number of public hearings in different parts of the
country. A key part of preparing the hearings is determining how they will be arranged or structured, that
is, which witnesses and issues should be considered at which particular hearings during the course of
the inquiry. In part this is a practical issue — who is available at which location? However, far more than
that, it is a strategic question —what is the best way to arrange the public hearings so that they are most
effective in obtaining the information the inquiry needs (the internal dimension) and so that they have the
most impact in the general community (the external dimension)?

The programme of public hearings should be decided well in advance of their commencement. This is
necessary to ensure that all essential withesses are given sufficient notice to be able to attend. It is also
necessary to ensure that the inquiry has a good spread of public hearings, in key cities and locations
throughout the country, in places where the key witnesses are located and in places that are accessible
to the media. In a country where the media are highly decentralized, public hearings conducted away
from the capital city or main cities will be important if the inquiry is to obtain the media attention it needs
to communicate its message to the community as a whole. It is important also that inquiry goes to the
victims in the places where they live and work, rather than always expecting the victims to come to it.
The inquiry needs to be sensitive to the needs and views of victims, giving them priority at all times,
provided that doing so is consistent with inquiry’s objectives and capacities.

In structuring what topics will be covered in the hearings, a number of different approaches can be
taken. The inquiry may decide that each public hearing will canvass the issue or situation generally,
so that each hearing basically covers the same material. This can be appropriate where the media are
highly decentralized and will report only what has been said in their own locality. This approach can be
repetitious for the inquiry but in national inquiries, where a great deal of evidence may be anecdotal, it
is important to have the evidence of witnesses corroborated or tested in a number of different localities.
(This was the case in the inquiries conducted by the Australian Human Rights and Equal Opportunity
Commission on child homelessness and the rights of people with mental illness and the inquiry by the
National Human Rights Commission of Mongolia on torture.)
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Photo by the Australian Human Rights and Equal Opportunity Commission (now the Australian Human Rights Commission).

An alternative approach is to divide issues or sectors across the public hearings so that, for example,
academics appear in one venue and Government officials in another and NGOs in a third. If this approach
is taken, the inquiry should be careful to ensure that, on each occasion, victims who live locally have
opportunities to speak, even if there is some repetition in what they have to say.

Another approach is to look at different aspects of the issue or situation at different public hearings.
Take an inquiry into rural education as an example. The inquiry might examine aspects affecting children
with disability in one public hearing and aspects affecting indigenous children at another. The particular
aspect to be examined and the particular location for the hearing can be chosen to ensure an appropriate
match between the aspect and the location. So indigenous education could be examined in a hearing
conducted in an indigenous community and education for children with disability might be examined in
a hearing conducted in a school that caters especially for them. Choosing appropriate locations is as
important as choosing the most relevant people to give evidence.

9. RECORDING THE EVIDENCE

Before the hearings begin, the inquiry will need to decide how the evidence to be provided should be
recorded. Arrangements will need to be made for the recording, in whatever form the inquiry requires.

Recording is important because the evidence given at the public hearings is important. The inquiry will
want to ground its findings and recommendations as firmly as possible in the evidence it receives. That
is what gives the findings and recommendations legitimacy and strength. In doing this, the inquiry’s
report should refer to and quote extensively from the evidence given at the hearings, including the actual
words of victims, witnesses and other experts. Direct quotation enables the victims, withesses and
other experts to speak directly, in their own words, to readers of the inquiry report. It gives the report a
personal dimension and an immediacy that more academic or legal writing cannot give.
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The easiest and least expensive means of recording hearings is audio taping. Audio taping requires
little equipment — only a microphone near the speaker and a recording device — and little expertise.
Inquiry staff themselves could do the taping. For a higher-quality recording, the inquiry could arrange
broadcast-quality recording by professional technicians with professional equipment. This would enable
the recordings to be edited and used in audio and video programmes about the inquiry. Video recording
is also possible but is considerably more expensive, especially if it is to be recorded at high quality.
Some good-quality video footage of the public hearings should be taken for use in news programmes
and documentaries about the inquiry but it is probably not financially feasible to do high-quality video
recording of the whole hearings.

Whether the hearings are recorded by audio alone or by video, the inquiry will require at least some
transcripts of the evidence so that it can be referred to and quoted in the report. Full transcription
is desirable but it is very expensive. It may be sufficient to ensure that the evidence of all witnesses
before the hearings is well indexed to enable material to be accessed easily from the audio tapes and
transcribed only to the extent required.

10. INQUIRY POWERS AND PUBLIC HEARINGS

One question to be considered in preparing for the public hearings is whether and when the inquiry’s
powers of enforcing cooperation should be exercised. NHRIs have significant powers to enforce
cooperation with their processes, including power to require the attendance of witnesses, to compel
evidence, to take evidence under oath, to obtain documents and to enter premises. Usually the NHRI’s
statutory powers can be exercised during the course of a national inquiry, either through the inquiry
directly or by delegation or by the NHRI itself on behalf of the inquiry. The question for the inquiry is
whether it is appropriate to exercise these powers and, if so, under what circumstances.

58 | Chapter 11: Conduct public hearings



Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

Generally speaking, witnesses are more helpful to an inquiry when they appear and provide evidence
voluntarily, that is, without compulsion on the part of the inquiry. A willing witness is generally a helpful
witness but an unwilling withness may be hostile and obstructive. The inquiry is better served, therefore,
by persuading witnesses to give evidence rather than compelling them to do so. Nonetheless, there
will be circumstances in which compulsion is necessary. It may be necessary to ensure the appearance
of an unwilling person who has information critical to the inquiry that cannot be obtained from other
sources. It may be necessary to enable the inquiry to put incriminating evidence to the witness so that
the witness has an opportunity to respond. It may also be necessary where the witness is willing but
fearful of reprisals if he or she gives evidence. For example, a witness who wants to give evidence may
fear retribution from a superior or an employer and so asks the inquiry to compel his or her attendance
so that he or she can claim to have spoken out only because of the statutory compulsion. Compulsion
can offer a measure of protection to a witness.

Similar issues arise in relation to the exercise of powers to obtain documents, however they are less
complex. It is better to proceed cooperatively and obtain documents by consent. Where there is
cooperation, the inquiry may be able to obtain far more material than a technical legal order might cover.
In this way, cooperation can yield more. However, the use of compulsion to obtain documents is less
problematic than compelling a witness to give evidence. Documents are not capable of being alienated
and becoming obstructive or hostile as a person is. There is less risk and less cost in using statutory
powers to obtain documents than in using them to require someone to appear before the inquiry and
give evidence.

The power to take evidence on oath also raises issues. Criminal justice systems provide penalties for
giving false information on oath and so requiring a witness to take an oath or affirmation can provide
greater assurance that the evidence given is true in all respects. However, a witness can still lie under
oath. It is not an absolute guarantee of truth. Most laws establishing NHRIs impose penalties for
providing false information to the NHRI, whether or not it is given under oath, and so requiring an oath
is not essential to impose a penalty for the provision of false information. However, where an inquiry
decides that evidence should be given under oath or affirmation, it should impose that requirement on
all witnesses to avoid giving the impression that it considers some witnesses trustworthy and some not.
Evidence given under oath or affirmation is generally regarded by the Government, the media and the
public as more reliable and credible.

11. WHO SHOULD ATTEND THE PUBLIC HEARINGS?

Public hearings are open to anyone who wants to attend. The inquiry should announce when and
where they are to be held and invite any interested persons to come along. The inquiry itself needs to
have the information that witnesses provide but the information must also be made available to the
broader community. This is a critical part of achieving the inquiry’s objectives of awareness raising about
the particular issue and of human rights education more generally. Members of the public should be
encouraged to attend the hearings and hear first-hand the evidence of victims, experts, Government
officials and others. The inquiry should do this by making the list of hearing places and dates available
well in advance through the inquiry’s website, by publishing notices in newspapers in the region where a
hearing is to be held at least one month before the hearing date, by writing or emailing key community
groups and leaders well in advance of a hearing being held and by giving media interviews in advance
of the hearing.

Particular efforts must be made to ensure the attendance of the media at the hearings. They will provide
information and analysis about the inquiry to the broad community. Anticipating and meeting their
needs and interests should be a principal component of planning the hearings. Before each hearing,
the inquiry’s media officer should ensure that the media are well briefed so that they can understand
and interpret accurately what is happening and what is being said and so place the evidence given
at the hearing in the proper context. They should be advised who will give evidence and when, have
access to the Inquiry Commissioners for interviews and be provided with opportunities to conduct direct
interviews with witnesses who are willing to speak to the media.
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They should be permitted to obtain an official statement from the inquiry, usually through the chairperson,
before and after the hearing. The inquiry’s media officer should be on hand at the hearing at all times to
assist the media with information and interpretation and to arrange interviews with key personnel and
key witnesses.

The inquiry should also encourage NGOs to be represented at public hearings. NGO representatives
can play several roles, in addition to giving evidence themselves. Their presence is a useful reminder
to witnesses that there are people in the audience who will hear and respond to what they say. This
encourages witnesses, especially Government officials, to be frank and honest in their evidence, as they
know they could be contradicted if they provide inaccurate information or withhold information. NGO
representation helps to “keep them honest”. It also impresses on Government officials and the media
that key NGOs see the importance and seriousness of the inquiry. Their presence adds to the inquiry’s
stature. It also enables them to respond on the spot to what the inquiry is told. The inquiry itself may wish
to reserve comment on some issues but the media will want someone to make immediate comment.
NGOs can assist the inquiry by making immediate responses, reducing the pressure on the inquiry
itself to do so. And their immediate comment can further raise the profile of the inquiry in the media,
contributing to building the inquiry’s momentum.

Finally, Government officials should be not only permitted but generally encouraged to attend and
observe the hearings. The hearings are opportunities for officials to listen and learn. Often they have
few of these opportunities: to hear first-hand the experiences of those affected by government policies
and programmes; to learn what experts say by way of analysis of present policies and programmes and
proposing alternatives; and to obtain early notice of the developing views of the inquiry itself. However,
these advantages need to be balanced with the recognition that the presence of Government officials
may intimidate some witnesses or deter them from speaking frankly.

KEY POINTS: CHAPTER 11

¢ Public hearings distinguish national inquiries from all other
methodologies used by NHRIs. They are the key to achieving the national
inquiry’s objectives.

The inquiry team needs to plan the public hearings carefully to ensure
that the inquiry is able to hear from all those it needs to hear from, if
necessary through careful selection of withesses at each public hearing.

* The hearings need to be accessible and conducted in as many places as
possible to ensure that the inquiry presents an accurate “national picture”
in its report. This is particularly important in countries with both national
and state or provincial governments.

The individual situation of each witness needs to be taken into account
in the preparation so that the hearings proceed as smoothly as possible,
respectful of the withesses who appear.

A key part of preparing the hearings is determining how they will be
arranged or structured, that is, which witnesses and issues should be
considered at which particular hearings during the course of the inquiry.

Evidence given in the public hearings needs to be recorded in some form
so that it can be easily accessible for use in the inquiry’s report.

The inquiry should determine whether and when it would be appropriate
to use the NHRI’s powers to support its investigation.

The hearings should generally be as public as possible and open
especially to the media, NGOs and interested members of the public.
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Chapter 12:
Develop recommendations

?

1. THE PLACE OF RECOMMENDATIONS IN THE INQUIRY PROCESS

The national inquiry is directed towards the completion and release of a report that contains its findings
and recommendations. This is not the only objective of the inquiry but it is an important one. The inquiry
seeks to ensure full performance of human rights obligations that are relevant to the inquiry’'s terms
of reference. That includes the provision of redress for victims of the human rights situation under
investigation and adequate prevention mechanisms for the future. Its recommendations are directed
towards these two issues, redress and prevention. And these two issues are the key parts of full
compliance. To accomplish this, the recommendations must be realistic, comprehensive but as concise
as possible, achievable, well targeted and directed towards the principal issues identified in the inquiry.

The actual task of developing recommendations goes hand-in-hand with the public hearing component
of the inquiry, as does the task of writing the report, discussed in the next chapter. Developing
recommendations and writing the report are major tasks, perhaps occupying between 30 and 40 per
cent of the time and energies of the inquiry team over the course of the inquiry.

Options for recommendations should be developed from the very beginning of the inquiry, from the
initial planning stage. Additional options can be included as the inquiry hears from experts and learns
more about the actual experiences of victims. The list should be reviewed and refined, tested and
debated, amended and developed continuously as the inquiry proceeds. Finally, when all the evidence
has been gathered and analysed and all the advice obtained and considered, the inquiry adopts the
recommendations in their final form.

2. WHAT SHOULD RECOMMENDATIONS DO?

Recommendations should be developed to answer several key questions,

e \What needs to be done to provide remedies to victims?

e \What other aspects of human rights violations revealed by the inquiry should be addressed and
how?

e How can further similar violations be prevented, including where necessary changes to laws,
policies and programmes?

e What further should be done to educate the community about this human rights issue?
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3. THE BASIS FOR RECOMMENDATIONS

Recommendations should have a firm basis in law and fact. They should be based on the evidence and
information gathered by the inquiry. They should address the inquiry’s terms of reference and respond to
the facts of the situation as revealed by the inquiry, measured against the requirements of international
human rights law.

The inquiry’s terms of reference provide an initial checklist of matters to be addressed in the
recommendations. The inquiry should be sensitive to ensuring that it has done what it was asked to do,
addressing each of the terms of reference adequately and, in doing so, providing such recommendations
as may be necessary to ensure the performance of relevant human rights obligations. In developing
recommendations, the inquiry should go back to the terms of reference regularly to check that it is
addressing each of them.

Second, because recommendations must be based on fact, they should flow from the evidence
provided to the inquiry and from the inquiry’s own analysis and findings. On the one hand, where
recommendations have no connection to what the inquiry has been told and what it has found, they will
have little credibility and the integrity of the inquiry will be undermined. Recommendations should not be
what the inquiry would like but what the inquiry considers is required to respond to the facts as found. On
the other hand, where the inquiry receives significant evidence of actual or potential violations of human
rights but does not make the recommendations necessary to respond to that evidence, then it will be
justly criticized for ignoring what it has been told and what it has found. In developing recommendations,
the inquiry will have regard to the evidence provided and consider whether all the key findings in relation
to violations have been the subject of recommendations to address deficiencies in performance. If, in
developing recommendations, the inquiry finds that some areas of evidence are incomplete, it should
find ways to fill the evidentiary gap. That is one important reason for recommendations to be developed
and refined progressively over the period of the inquiry, so that evidentiary gaps can be identified and
filled as soon as possible.

SALLIF ENLNTUT
HAK TANAH
LRANG ASAL/ASLI
2011 - 2012
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Third, the recommendations must be based on international human rights law. An NHRI has human
rights expertise and is empowered to act on the basis of that expertise. The national inquiry performs
that function in relation to the issue or situation it is investigating. It is a human rights inquiry, not a social
welfare inquiry or an economics inquiry. Its recommendations have to address what needs to be done
to comply with these human rights obligations. It must examine the obligations under those international
human rights treaties that the State has ratified and, depending on its founding law, it may also be able
to look at human rights obligations under other treaties, under customary international law and under
human rights standards generally accepted in the UN Charter-based system, including declarations and
resolutions of the UN General Assembly and the Human Rights Council.

4. TO WHOM SHOULD RECOMMENDATIONS BE DIRECTED?

A national inquiry can direct recommendations to all relevant actors, not only to the Government. It
can direct them to any body, organization or even individual with a role in addressing the violations or
improving human rights compliance. These can include:

governments at national, provincial and local levels
government departments, agencies and officials
parliaments

courts

business organizations
trade unions

religious organizations
academic institutions
NGOs

victims themselves.

Because of the breadth of a national inquiry, it has the capacity to look comprehensively through its
recommendations at how a situation of human rights violation can be addressed most effectively.

5. DRAFTING RECOMMENDATIONS

To be good and effective, a recommendation must be well drafted. Different management writers have
proposed various lists of characteristics for well-drafted recommendations but most lists have common
characteristics.

A good, effective recommendation should be:

specific
measurable
achievable
relevant
timely.®

In addition to these characteristics, each recommendation should be well targeted, indicating clearly
who is to do what, when and, if possible, how. That is, each recommendation should specify:

the organization, agency or individual to which it is directed for implementation
the action recommended to be taken

the time in which it is reasonable to expect that action to be taken

the means by which the action should be taken.

The recommendation should be specific enough that it is possible to determine whether it has been
implemented and, if so, to what extent and with what success.

15 This is commonly called the “SMART” typology.
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6. THE NUMBER OF AND PRIORITY AMONG RECOMMENDATIONS

One question that arises in a national inquiry is how many recommendations it should make. At one
level the answer is simple: as many as are needed, no more and no less. That is correct but developing
recommendations is more complex than that.

In general, having fewer recommendations is better than having more. Certainly an important
recommendation should not be ignored and deleted. There should be as many recommendations
as required. However, it is always possible to develop more recommmendations, to add to the list.
Refining them is more important than adding to them. The issue is pragmatic. A smaller list of key
recommendations is more likely to be accepted and implemented than a long list of recommendations
of varying degrees of significance.

That introduces a second issue: priority. Not all recommendations are of the same order of importance
and so they are not of equal priority. Some are of more importance and of higher priority than others.
The report itself should distinguish between levels of priority. If it does not, the Government and others
to whom recommendations are directed will be under less pressure to act on them.

Take, as an example, an inquiry that makes 80 recommendations, of which 60 are addressed to
the Government, and does not indicate any priority among them. The Government may respond by
going through the list of recommendations and identifying those that can be implemented quickly and
inexpensively, without regard for their significance in addressing the basic issue or situation. It might be
able to identify 50 of the 60 recommendations addressed to it that could be implemented quickly and
inexpensively. It selects from the recommendations those that it likes and that cause it the least pain.
[t then claims that it has accepted and implemented more than 80 per cent of the recommendations.
This takes no account whatsoever of the fact that the most fundamental recommendations are among
the ten not accepted and implemented. The Government will claim to be doing well but the inquiry will
have failed to the extent that its most important recommmendations were ignored.

An inquiry that makes a relatively limited number of clearly prioritized recommendations is more likely to
achieve a positive result than one that produces a long shopping list of unprioritized actions. An effective
strategy is sometimes to indicate which recommendations should be implemented immediately and
which may be implemented in the medium-term or longer-term.

KEY POINTS: CHAPTER 12

¢ The inquiry makes recommendations to promote full compliance with
human rights obligations, through providing redress for past violations
and prevention of new ones.

* Recommendations must be realistic, comprehensive but as concise
as possible, well targeted and directed towards the principal issues
identified in the inquiry.

e Recommendations should address the inquiry’s terms of reference and
respond to the facts of the situation as revealed by the inquiry, measured
against the requirements of international human rights law.

¢ Recommendations should be directed to any body, organization or even
individual with a role in addressing the violations or improving human
rights compliance.

e Recommendations should indicate which have the higher priority and
which may be implemented in the medium-term or longer-term.
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Chapter 13:
Prepare the report

KEY QUESTIONS

e Why should a national inquiry prepare a report?
e What should the inquiry’s report contain?

° To whom should a report be directed?

e What formats can a report take?

1. THE IMPORTANCE OF THE REPORT

The national inquiry’s report is its most tangible product. Producing an accurate and well-written report
is not the only objective of a national inquiry. Nonetheless, it is a very important one. A good report will
ensure much better community understanding of the nature of the human rights issue or situation that
has been examined and a much better possibility that the inquiry’s recommendations are accepted and
implemented.

Because the report is a piece of “persuasive communication”, the inquiry will want and need to select,
order and use the evidence, personal stories, arguments, examples, other information, language,
tone, illustrations, layout and design, cover and title effectively to achieve the inquiry’s purpose and
communicate effectively and persuasively to the target audiences.

From the beginning, therefore, the inquiry must consider what the final report will find and recommend.

Early consideration of the report also assists the writing task. The inquiry will collect an enormous
quantity of information — statistical data, descriptive materials, research findings, analyses and so on.
[t will hear the views and arguments of large numbers of experts and other stakeholders. It will receive
the stories and experiences of large numbers of victims. Organizing and analysing this material will
be difficult. Writing the report is a demanding, complex and time-consuming task. Developing clear
ideas about the nature of the report early in the inquiry helps to ensure that all necessary information is
identified, sought, obtained and organized in ways that will facilitate the report writing.

Of course, the report cannot be written in advance but it can be planned in advance, from the very
beginning. The scoping paper should discuss what form the report might take and what it might
contain. It should certainly indicate who will be responsible for writing the report and for developing the
recommendations.

Having an early draft of a table of contents of the final report is a good way to ensure that the conduct
of a national inquiry is well focused on the preparation of the report. The table of contents indicates
the issues that will be covered in the report and enables the national inquiry to focus on obtaining the
necessary information and undertaking the necessary analysis to report on all those issues. Identifying
the issues also helps in the development of recommendations.

The actual writing task goes hand-in-hand with the public hearing component of the inquiry. Typically, a
report will go through many drafts. Writing the report will be a challenging undertaking because of the
complex connections among issues involving systemic human rights violations. The report cannot be
completed until all the evidence has been gathered and analysed. However, the writing must begin well
before that if the national inquiry is to complete its work in a timely manner.
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It is very important for the national inquiry to capitalize on public interest by releasing a report as soon
as possible after the conclusion of public activities. If the report comes after a lengthy gap — say six or
12 months — then public interest will have waned and the inquiry will find it very difficult to revive it. The
inquiry builds up its own momentum as it is undertaken and the report should ride the wave of that
momentum rather than miss it. Planning and commencing preparation of the report from the beginning
of the inquiry will help to ensure it is completed within a reasonable time and that, at its release, there
will be a well-grounded base of support for what it finds and recommends.

2. REPORTING AGAINST OBJECTIVES

The inquiry’s report plays a significant part in the inquiry meeting its objectives.

Investigation It presents the evidence collected and the findings.
Analysis It provides the underlying context and causes.
Information [t gives basic data to inform the community.
Education It increases knowledge of human rights.

Recommendation It makes the case for the recommendations.

Empowerment It offers victims and their supporters a basis for advocacy and action.

Because of the inquiry’s multiple objectives, the report has to serve many different functions. If the report
is to meet the many different objectives of the inquiry, the inquiry must be clear, before the writing task
begins, about:

* to whom it is reporting

e the kind of report it is writing

e the contents of the report

e the structure of the report

e the style of the report

e alternative and supplementary reporting formats.

Preparation of the report should begin as early as possible, with critical decisions made about these
issues.

3. TO WHOM TO REPORT

A national inquiry has legal, moral and political obligations in reporting.

The inquiry has a legal obligation to report to the parliament, usually through the Government or a
specific Government minister. Most laws establishing NHRIs provide that the NHRI should report on its
activities generally and on specific investigations to the parliament. Some institutions are able to report
directly to parliament by providing copies of their reports to the President or Speaker of the parliament.
Others are required to report through a designated minister, usually the Minister for Justice or the
Attorney General. Sometimes the parliament has rules governing the reporting process, including quite
prescriptive provisions about the nature of the report, for example, the size of the paper, the kind of
binding, the use of photographs and illustrations. It is important for the inquiry to meet all parliamentary
reporting requirements. The inquiry should ensure early in its work that it understands those requirements
and tailors the preparation of the report towards complying with them.
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The NHRI may also have a separate legal obligation to report to the Government.

The inquiry has a moral obligation to report to victims. They are at the centre of the inquiry’s concerns.
The inquiry could not have proceeded without their support and participation. The inquiry therefore
must give priority to victims in preparing its report. It must ensure that it communicates its findings and
recommendations to them in a language and form that they can understand. This is part of the inquiry’s
role in affirming the experiences of victims and empowering them to act to obtain redress.

The inquiry must also report to all other stakeholders who played a role in the inquiry. This has moral and
political dimensions. The inquiry should provide those who gave evidence or otherwise assisted it with
feedback on their own contributions and information about the inquiry’s findings and recommendations.
In addition, it should seek through its report to strengthen stakeholders’ ownership of the report and the
recommendations. This is the political dimension, reporting as a means of building political pressure for
the acceptance and implementation of the report’s recommendations.

Those to whom recommendations are made are specific targets of the reporting process, both to inform
them of the recommmendations directed to them and, through the report’s evidence and analysis, to
persuade them to implement the recommendations.

Finally, the report is directed to the broad community. This is part of the inquiry’s information and
education objectives, to increase knowledge and understanding of the particular issue and of human
rights generally. It also has a political dimension, contributing further to building political pressure for the
implementation of the recommendations.

These “target” groups for the report are very diverse. They have great differences in:

e political status

® socio-economic status

e educational levels

e |iteracy

e knowledge of governmental processes.

Photo by the Australian Human Rights and Equal Opportunity Commission (now the Australian Human Rights Commission).
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A challenge for the inquiry is to write a report that will communicate clearly and effectively to such
widely different target audiences. Communication with one group should not be at the cost of good
communication with another. For example, the need to produce a strong, convincing report to parliament
that meets all the parliamentary reporting requirements may make it difficult for the inquiry to report in
a clear, intelligible way to victims. However, reporting to victims is a moral obligation for the inquiry. If
the inquiry cannot report adequately to all target groups through one report, it may need to consider
alternative or supplementary reporting formats.

4. THE FORMAL REPORT OR REPORTS

The inquiry’s formal report has to meet parliamentary reporting requirements but those requirements will
not dictate how many reports are to be produced or the content of the report or reports.

Most inquiries will produce a single, formal report for tabling in parliament. That report will contain all the
inquiry’s findings and recommendations and describe its terms of reference and its methodologies or
procedures. The inquiry may decide, however, to issue a number of reports that together cover what a
single report would cover. The contents of these reports could be chosen in a number of ways.

e There could be one report for findings and another for recommendations.

e There could be separate reports for different issues or groups of issues, each having findings and
recommendations in relation to the issue or issues covered.

e There could be separate reports for different “target” groups or sectors, for example, for the
Government, for the private sector and for NGOs.

If there is to be more than one report, then they could be released simultaneously or progressively over
a period. The production of several reports that are released at different times can build and maintain
momentum for implementation over a longer period than simply focusing on a single release. On the
other hand, this may dissipate public attention and so reduce the impact of the report. There is a
strategic choice to be made about what is likely to be most effective in promoting implementation.

5. THE CONTENTS OF THE REPORT

Whether the inquiry decides to issue one report or several, the contents as a whole will need to include
certain common elements:

® the voices of victims

e an accurate and fair summary of the evidence received

e an explanation of the relevant provisions of human rights law

e the inquiry’s own findings or conclusions, based on the evidence and the law

e a strong analytical context for the findings, so that readers understand not only what happened
but why it happened

e aresponse to each of the terms of reference

® recommendations.

Ensuring that the voices of victims are heard clearly and explicitly throughout the report is a particular
priority. The report should not be merely an intellectual or academic document, though it must be
comparable in analytical rigour. It should also be a vehicle through which victims become real persons to
the readers and their stories and experiences are told in their own words. The inquiry will have collected
a great deal of information from victims, in their own words, during the course of the public hearings
and through their written submissions. This information should not only be analysed but passed on to
others. The power of the inquiry approach lies in bringing the experiences of victims to life. This needs
to be accomplished through the report as much as through any other part of the inquiry.
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“What do | most hope for? That | die pretty quick ...” (direct quote from Inquiry participant, Our Homeless Children: National Inquiry into Homeless Children (1989).
UN Photo of a young homeless man by Pernaca Sudhakaran.

One of the reasons that the national inquiries on homeless children and the human rights of people with
mental iliness, conducted by the Australian Human Rights and Equal Opportunity Commission, were so
effective was that they highlighted key points in the evidence by including compelling direct quotations
from victims and other witnesses.®

6. THE STRUCTURE OF REPORT

A draft table of contents for the report or reports should be developed as early as possible to provide an
early understanding of the structure of the report or reports. Early development of the structure enables
evidence to be collected and organized in ways that assist report writing. It enables the inquiry’s work to
be organized to collect the data that is required for the report. It also permits allocation of writing tasks
among members of the inquiry team with writing responsibilities and the early drafting of background
chapters.

There is no single suitable structure. Some things are found in all reports. Reports typically begin with
an introduction and discussion of the background to the inquiry, its methodology, its work programme
and its members. They typically end with a conclusion that seeks to draw together the main themes,
followed by a summary of the findings and recommendations. Their substantive chapters deal with the
evidence and the law and present findings (or conclusions) and recommendations. These chapters can
be organized in any number of ways, for example, according to issue or geographic region or population
group or political and social sector.

16 See: www.humanrights.gov.au/human_rights/housing/index.html#youth_1989 and www.humanrights.gov.au/disability_rights/
inquiries/mental.htm respectively.
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7. THE STYLE OF REPORT

The inquiry’s writing team will need clear guidelines on the style of the report. Style goes to
communications: how the report is written affects its readability, its persuasiveness and its impact. Style
is related to the issue of target groups. It must be a style acceptable to the various target groups. But
the breadth of those groups makes that difficult. The writing team is challenged to produce a report that,
for example, will withstand critical bureaucratic and academic examination and yet be able to be read
and understood by a general readership.

Some basic principles can guide the writing to ensure an appropriate style.

e The report should be as short as possible, consistent with the need to include the necessary
material. Even for an academic audience, shorter is always better than longer, and for a political
audience a long report simply will not be read.

e The report should be written as simply as possible, in clear, concise language. It should be
accessible to as wide a readership as possible, while recognizing that no single document will be
appropriate and accessible for every reader.

e |tslanguage should be measured, never exaggerated, relying on fact rather than rhetoric — writing
is most persuasive when it allows the facts to speak for themselves.

e Wherever possible the report should quote directly from the evidence, especially the evidence
of victims. The report’s legitimacy will rest on the quality of the evidence and the credibility of the
witnesses and so it should let them speak in their own words.

e The contents of the report should be properly referenced or footnoted to material provided to or
collected by the inquiry. Good referencing enhances credibility but, to be able to reference well,
the inquiry will need to have established good cataloguing, filing and retrieval systems for the
information it obtains.

e The report should clearly distinguish between the evidence and views of others and the findings
and conclusions of the inquiry itself and between its analysis and its recommendations. In
particular, recommendations should be clearly identified and numbered individually to make them
easy to refer to and monitor.

8. SOME OTHER MATTERS

There are many other matters relating to the report that will need to be discussed and decided. They
are technical matters but not merely technical. They all go to the impact the report will have. The inquiry
will want the report to be as influential as possible and will need to take care in deciding these matters.
[t should draw on the advice of professionals with expertise in communications.

The title of the report is important as it is the first contact a reader will have with the report. It has
the potential to influence the reader before a word of the report is read. The title should be simple.
Sometimes it will only say what the report is, The Report of the National Inquiry into... . That kind of
title has the benefit of being clear and simple and formal. It gives the report an official stamp. Where the
inquiry wants to emphasize the official nature of the report, that will be enough. The title communicates
in an official way what the report is about.

However, the title can also communicate a stronger message about the subject matter of the inquiry
itself. It can make a point. It can attempt to express in a few words a critical message of the inquiry
itself. The National Inquiry into Homeless Children conducted by the Australian Human Rights and Equal
Opportunity Commission called its report Our Homeless Children. It wanted to emphasize connection
with homeless children and community responsibility for them and so avoided an official sounding title
in favour of one that was short and simple (only three words) and that said that homeless children were
“ours”.

70 | Chapter 13: Prepare the report



Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

The cover of the report is important because it too communicates a message. As with the title, the
cover can be used to present the report as an official document — in which case it will be conservative
and look like other official reports — or it can be used to express an inquiry view. A photograph, drawing
or some kind of illustration will generally be used if the inquiry wants to say something through the cover.
However, it is essential that the photograph or illustration be carefully chosen and tested to ensure that
it communicates the right message. Different people see different things in images. The inquiry will want
to be sure that its cover communicates the message it wants to convey.

The design and layout of the report should be considered. These go to:

e readability: design and layout affect how easy it is to read and understand a document

e content: design and layout can assist in highlighting the principal messages of the document or
particular parts of the document.

Design and layout include typeface, print size, colours, highlights, text boxes, the arrangement of text on
pages, chapter breaks and so on. A national inquiry may have constraints in choosing design and layout
because of parliamentary requirements in relation to documents to be tabled in parliament. In some
jurisdictions, for example, parliamentary requirements are very prescriptive, even fixing the typeface and
print size that has to be used. In others, there is wide flexibility. The national inquiry will want to exploit
whatever flexibility it has in relation to design and layout to promote readability and communicate its
message well.

Graphics — photographs, drawings, tables and graphs — can also be considered. These too go to
readability and good communications. If the inquiry wants to include photographs, it will need to decide
that early on and be clear about the kind of photographs it wants so there is adequate time for the staff
to search for or obtain the photographs wanted. If the inquiry wants tables and graphs, it must allow
adequate time for them to be prepared.

9. OTHER WAYS OF REPORTING

This chapter has discussed the inquiry’s official or formal report, the report that has
to be presented to the parliament in accordance with the NHRI’s establishing law.
That report need not be the only report the inquiry produces and the nature of that
report need not be the only kind the inquiry uses to communicate its findings and
recommendations. The inquiry can consider various other reporting formats, in
addition to the official report, that enable it to report more effectively to the wide
range of target audiences it has. This is especially important where the victims of
the human rights situation being investigated would find it difficult to read and
understand the inquiry’s formal report. The inquiry has a moral obligation to
report to victims and must do that in a way they can access and understand.
The consideration of other ways of reporting requires first the identification of
target audiences and the priority attached to each of them.

Other forms of report can be in print. They can include:

e publications in minority languages, including Braille

e short or simpler summaries of the report, with its main
findings and recommendations explained in easier
language

e gspecial community editions that use more visual content

e school editions directed separately towards primary and
secondary school age children.

Examples of reporting: Parliamentary report, community guide and CD-Rom.
Resources from the Human Rights and Equal Opportunity Commission’s Same-Sex: Same Entitlements national inquiry (1997).
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The inquiry can also consider forms of report in non-print media, such as:

e afilm or video documentary for commercial television
e video/DVD

e radio programmes

e audio files, especially for those with visual impairment
® web-based materials and guides.

If producing a DVD, the inquiry should consider the desirability of ensuring that it is of broadcast quality.
Many television stations would be willing to broadcast the DVD, at no cost to the inquiry, if it is well
made, interesting and of broadcast standard. This kind of free coverage is invaluable in promoting the
inquiry’s conclusions and recommendations and their implementation.

Finally, the inquiry may also have to consider some forms of personal reporting. Representatives of the
inquiry could return to communities where public hearings have been held to meet again with those
who gave evidence, in particular victims and members of their families, to report back to them on what
the inquiry had concluded and recommended. This may be the only way to report effectively to some
disadvantaged or isolated communities and to people who do not access mainstream media regularly
or successfully.

KEY POINTS: CHAPTER 13

e A good report will ensure much better community understanding of the
nature of the human rights issue or situation that has been examined
and a much better possibility that the inquiry’s recommendations are
accepted and implemented.

The inquiry should direct its report to the parliament and the Government,
to victims, to those to whom recommendations are addressed and to the
broader community.

The report is a means of promoting the inquiry’s recommendations and
therefore needs to be persuasive, well written, appropriately structured
and highlight the voices and experiences of victims.

The nature and style of the report should meet any statutory or other
requirements for official reports to the parliament but they should also
promote understanding by a wide audience.

The inquiry can choose to issue several reports, rather than only one,
and to report in various formats, including video and audio form, not just
through a written text, to ensure that the report is suitable for a variety of
audiences.
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Chapter 14
Release the report

KEY QUESTIONS
e What is the inquiry’s purpose in releasing the report?
e How should the release be staged for best effect?

e What activities should be undertaken before and after the release?

1. THE RELEASE PROMOTES IMPLEMENTATION

Releasing the report of the inquiry is a turning point in the inquiry’s life. It does not represent the end
of the inquiry, even if it does represent the culmination of the work of gathering evidence and other
information, hearing expert witnesses, analysing the situation, preparing the report and developing
recommendations. It is certainly a culmination. But it is also the beginning of a new phase in the inquiry’s
life. The purpose of the inquiry is not merely the production of the report. It is effecting fundamental
changes to improve the human rights enjoyment of those whose rights are violated or at risk of violation.

Releasing the report is directed towards:

e public acknowledgement of and reporting back to victims
¢ informing the community and key stakeholders of the inquiry’s findings and recommendations

e promoting implementation of the recommendations.

Of these, implementation is the most important. The release is directed not primarily to reflecting on
the work the inquiry has done and the findings it has made but to what should happen next, the
implementation of recommendations. The findings or conclusions of the inquiry are important in raising
awareness in the community about the issue examined. However, they are also the basis for moving
forward, for righting the wrongs that victims have experienced and for preventing future violations. The
release can promote implementation of the recommendations by:

e drawing the attention of key members of the Government, the parliament and the public to the
report and its recommendations

e providing an opportunity for the inquiry itself to highlight and explain the main conclusions and
recommendations

e strengthening ownership and support from key stakeholders
e obtaining coverage in the media and building media support

e increasing public understanding and acceptance.

Plans for the release should address these five aspects.

2. BEFORE THE RELEASE

The inquiry should plan the release carefully, well in advance, with its focus firmly on promoting
implementation of the recommendations. It may have limited control over the report’s actual release
date. In countries where the report has to be tabled in the parliament, the inquiry may be prevented by
law from releasing the report prior to the tabling and it may have no control over the tabling date.
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That is usually a matter for the parliament’s President or Speaker or for the Government minister
responsible for tabling reports. The inquiry can and should liaise closely with the person or agency
responsible for tabling so that it has advance notice of the tabling and as much time as possible to make
definite plans for an event to mark the report’s release. However, ultimately the inquiry must have its
plans made and ready to go and be able to conduct an event for the release on relatively short notice.

There are important steps that can be taken in advance to prepare for the release. The inquiry can:

e Drief key witnesses and victims, so that they are prepared for the release, have a general
understanding of what the report will cover (even if they cannot be provided with specific
information) and are aware of the arrangements for events and activities related to the release

e brief key Government and political leaders, so that they have a context in which to understand
the findings and recommendations when they receive the report

e identify and give appropriate advice to those who will make public statements at the time of the
release,

— inquiry members
— key witnesses and victims
— advocates for the report

e prepare the media

— brief key journalists
— write opinion pieces for publication when the report is released
— provide advance interviews with key people, embargoed until the report is released.

Preparing the media is very important. The media are the principal means by which the inquiry’s findings
and recommendations are communicated to the wider community. Arrangements for the release,
therefore, need to ensure prior briefing of key journalists and opportunities for the media to interview
Inquiry Commissioners, victims and experts. The interviews can be conducted in advance of the release,
provided they are subject to a strict and clearly understood embargo and not used until the release
occurs. A great deal of media material can be prepared in advance of the release so that it is ready to
go as soon as the report is tabled or otherwise made public.

3. THE MAIN RELEASE EVENT

The release should occur in some kind of public event or activity, whether or not there has to be
parliamentary tabling. Where there has to be parliamentary tabling, this event or activity should be held
at the same time or as soon as possible thereafter. The event could be a media conference held at the
premises of the NHRI or in some other appropriate venue, for example, a place where victims of the
violation are located. Alternatively, it could be at a conference organized either by the NHRI itself or by
relevant NGOs or academic institutions. Either way, the event is a public event to which the media are
invited.

Whether the event is a media conference or a conference, the NHRI should ensure that the chairperson
of the inquiry speaks to summarize the principal findings and recommendations in the report. There
should also be a small number of other speakers, including victims and experts, who can add personal
stories and experiences and solid analysis to the discussion. The media representatives should have
an opportunity to ask questions of the speakers and to interview them. If possible and appropriate, the
event could also include some video footage of the human rights situation that was examined and of
the inquiry conducting a public hearing. The media will be interested in the inquiry but it will need good,
newsworthy material that it can report. The speakers at the launch and the video material provide this.

To assist the media further, the NHRI must provide a briefing kit to media representatives at the release
event. The media kit should include brief, easy-to-understand summaries of the inquiry’s main findings and
recommendations and background material, especially statistics and statements of personal experience.

74 | Chapter 14: Release the report



Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

The briefing kit helps the inquiry to shape the media coverage of the report by giving the media clear
indications of the inquiry’s own views of what is most important and most urgent in the report and of
what should have priority in implementation.

4. AFTER THE MAIN RELEASE EVENT

The inquiry’s main event for the report’s release should not be the only activity undertaken at that time.
Indeed the main event need not be the only event organized by the NHRI for the release. There can be
other similar events, for example, in other parts of the country, such as other major cities or regions where
groups of victims are located or where the violations occurred. These events can occur simultaneously
with the main event or soon afterwards to supplement it. They will be especially important where:

e victims who have participated in the inquiry want to be involved in some release activity but
cannot easily attend the main event

e media are decentralized and will only report what occurs locally and so local events are necessary
to ensure wide media coverage throughout the country

e |ocal events will increase the pressure on local parliamentarians to support implementation of the
inquiry’s recommendations.

A programme of release events, even small ones, may be desirable to build support for implementation.

The NHRI should also ensure speedy distribution of the report so that those most interested in it,
especially those who have participated in the inquiry, will be able to know and support the inquiry’s
recommendations. The NHRI should ensure that, in addition to all Government ministers and members
of parliament, the report is distributed to:

e all those who made submissions to the inquiry or appeared as witnesses
e relevant political leaders and Government officials

e relevant stakeholders and NGOs

e libraries, community centres and other outlets.

Photo by the National Human Rights Commission of India.
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The full report should also be available on the NHRI’s website as soon as it is released.

The NHRI should also release and promote any supplementary materials, such as editions or summaries
of the report in minority languages, community editions and summaries, and DVDs. It should ensure, in
particular, that the report is accessible to people with disabilities and persons in prison and detention.

The NHRI should look for relevant conferences and meetings sponsored by other organizations at which
inquiry members could speak to inform and promote implementation of the recommendations. The
NHRI should have a broad strategy to follow up the report, as the next chapter discusses.

5. INTERNATIONAL RELEASE

The NHRI should also release the report to the international community. International human rights
mechanisms, both individuals and groups, take great interest in the work of NHRIs. They rightly see
NHRIs as official, State bodies but independent of their Governments. They therefore accord added
weight to the views, findings and recommendations of NHRIs. They look to NHRIs to provide them with
the credible, reliable, objective information and advice they require to fulfil their responsibilities. They will
be very interested in the inquiry’s report.

For the NHRI, international release of the inquiry’s report is a good means to generate international
scrutiny of the State and to promote international monitoring of implementation of the report. It can
assist in encouraging the implementation of the recommendations, especially if the State is likely to be
called on to answer questions from UN treaty monitoring bodies and the Human Rights Council about
the findings of the report and the implementation of its recommendations.

The inquiry report should be sent to all relevant international human rights mechanisms, such as treaty
monitoring bodies, special procedure mandate holders, expert and intergovernmental working groups,
the Office of the United Nations High Commissioner for Human Rights (OHCHR) and so on. A report
may be relevant because of the particular issue covered or the inclusion of material about a particular
populations group or sector. Most inquiry reports are likely to be relevant to all the treaty monitoring
bodies and to a large number of the special procedures.

Inquiry reports will certainly be relevant in the Universal Periodic Review (UPR) procedure of the Human
Rights Council. The UPR looks widely at the human rights situation in the State under review. It is not
limited to a particular issue or particular population group. No matter what human rights issues a report
raises, it will be relevant to the UPR. The report can and should be provided through the formal channel
of the OHCHR. However, the OHCHR is able to include only a short summary of any report in the official
documents for the UPR. Therefore, in addition, the report should be forwarded to all member States
of the Human Rights Council and as many observer States and NGOs as possible. The NHRI can
encourage discussion of the report’s findings and recommendations in the Council. If it has accreditation
as being fully compliant with the Paris Principles, it can address the Council directly to raise the report’s
findings and recommendations and urge implementation.

KEY POINTS: CHAPTER 14

¢ Releasing the report is the culmination of the inquiry’s work of
investigation but it inaugurates a new stage of activity in promoting the
report’s findings and recommendations and its implementation.

¢ The inquiry should plan the release carefully, well in advance, with its
focus firmly on promoting implementation of the recommendations.

¢ The release should occur in some kind of public event or activity and
should be accompanied by a series of other activities to raise awareness
of the report’s contents and to promote its implementation.
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Chapter 15:
~ollow up

KEY QUESTIONS

e What responsibility does the NHRI have for following up the inquiry’s
report and its findings and recommendations?

e What are the priorities for the NHRI’s follow-up advocacy?

e What role does the NHRI have in monitoring and reporting on
implementation?

1. THE FOLLOW-UP STRATEGY

The release of the inquiry’s report is a focal point, a time when the inquiry will find it easy to attract
significant media coverage and public interest. However, maintaining that coverage and interest is a far
more difficult task. Because an NHRIl is a standing or permanent body, it has continuing responsibilities
to follow up work it has done, to advocate for, monitor and report on the implementation.

Follow-up needs a strategy. The inquiry’s original background or scoping paper should include some
initial consideration of follow-up. For example, it should include a plan for the release of the inquiry’s
report, with provision for media relations, public promotion and political advocacy. While a more detailed
strategy will be required before the report is actually released, initial planning will ensure that the work of
the inquiry is directed towards the completion and release of the report and then its advocacy.

The follow-up strategy itself should be developed later in the inquiry’s life. It will need a number of
different elements, with key dates and key sectors addressed. For example, it should include:

e NHRI advocacy for the report with political leaders and Government officials
e public advocacy for the report by NGOs, academic experts and victims
e conferences and other opportunities to speak about the report and promote its implementation

e events that the NHRI itself could organize as promotional opportunities.

It should involve a number of key events over a period of at least a year following the release of the
report. These events should be directed towards building and maintaining commitment among relevant
academic institutions and NGOs and towards placing sustained pressure on the Government and
others to whom recommendations are directed.

2. ADVOCATING WITH THE GOVERNMENT AND PARLIAMENT

The NHRI should be the main advocate for the report’s recommendations. It should take them to senior
leaders of the Government and opposition parties and to Government officials. It should be active in
persuading parliamentary committees and individual parliamentarians. It should ensure, first, that the
report is on the political agenda and, second, that its recommendations are given serious consideration.
It can do this, for example, by encouraging a parliamentary debate on the report or examination of the
report by a parliamentary committee. It can arrange for questions to be asked in parliament about the
Government’s response to the report. It can provide briefings to parliamentarians and parliamentary
staff. These kinds of initiatives need to be part of the strategy for follow-up.
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In 2005, the Mongolian National Human Rights Commission conducted

a national inquiry into torture. It interviewed hundreds of officials and
surveyed almost 1400 detainees. It undertook monitoring visits to places of
detention. It found that torture was widely practised.

The Commission actively promoted implementation of its report. As a
result, the report was debated for over two days in the Parliament of
Mongolia, resulting in a parliamentary resolution on 15 June 2006 that made
significant commitments to a process of reform of law and practice. On

30 October 2006, the Supreme Court of Mongolia issued a comprehensive
resolution addressing many defects in the law on torture and compensation
for victims.

The report was widely debated and generated strong public pressure
for an end to torture. It led to a broad programme, at all levels of the
governmental system and in the community, for the effective end of the
practice throughout Mongolia.

UN Photo by Martine Perret.

3. COMMUNITY ADVOCACY

Community pressure for implementation of the recommendations is important. No NHRI can succeed
by going alone. It needs to be part of a broad-based coalition advocating for changes to improve human
rights performance. The national inquiry process itself identifies likely allies among those with an interest
in the issue being examined and, through its report, provides a focus for their advocacy.

The NHRI should encourage NGOs, especially the organizations that represent victims of the violations
investigated, to join it in a joint advocacy campaign in support of the inquiry’s recommendations. Joint
strategizing and joint advocacy will be stronger and more influential.

Presenting the inquiry’s conclusions and recommendations in community forums — conferences,
workshops, annual meetings, online discussions and so on — is a continuing task. Groups need
to be reminded of the inquiry’s recommendations and they need to be informed of the progress of
implementation.
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4. MEDIA ADVOCACY

The media will continue to be important to a broadly-based advocacy campaign in support of the
inquiry’s recommendations. The follow-up strategy should ensure that the report continues to receive
media attention through interviews with and material in the public media. As a result of the inquiry, the
inquiry’s members will be identified by the media and in the media as experts on the issue investigated,
with opportunities for promoting the recommendations in the media both by soliciting opportunities for
interviews, statements and articles and by responding to media requests for interviews and statements.
They should ensure that they maintain their knowledge of the issue, including developments after the
conclusion of the inquiry, so that they remain credible, influential, expert spokespersons who are taken
seriously by the media and the community.

5 MONITORING AND REPORTING ON IMPLEMENTATION

The NHRI also has a continuing role in monitoring and reporting publicly on implementation of the inquiry’s
recommendations. It can encourage the Government and others to whom the recommendations are
directed to respond publicly to the recommendations to indicate which ones it will implement and when.
[t can then request periodic statements of progress in implementation and make its own assessments
and public comments on progress or lack of progress.

A good means of monitoring implementation is the preparation and publication of a follow-up report on
an annual basis, at least for the first few years after an inquiry has reported. These later reports would
principally focus on implementation — a kind of report card on the response to the inquiry’s report by
the Government and others to whom recommendations were made. The NHRI should announce, at
or about the time of the release of the inquiry’s report, that it will be monitoring implementation and
reporting on it after the first year and subsequently. In that way, the Government and others know that
the NHRI will not be walking away from the inquiry’s report but will be promoting public accountability
for its implementation. This is an effective way to continue to promote implementation.

As part of its medium- and longer-term strategy, the NHRI should also work with key Government and
community stakeholders to ensure that they too take on a role in monitoring the implementation of the
inquiry’s recommendations. The placement of this role in agencies external to the NHRI recognizes that
other actors have a responsibility for the protection and promotion of human rights. It also recognizes
the fact that the NHRI will have an increasingly limited ongoing capacity to take full responsibility for the
outcomes of the inquiry, given competing issues and demands.
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In conducting a national inquiry into the right to health care, the National

Human Rights Commission of India was committed to following up

implementation of the inquiry’s recommendations. Sometime after the

release of the report, it prepared and released a table of responses to its
recommendations, identifying in each case what national or state ministry m
or agency was responsible and what, if any, action had been taken.

The report was an influential document that added to the pressure for

implementation and increased the accountability of Governments for their

performance.

Photo by the UN/ILO.

KEY POINTS: CHAPTER 15

¢ The NHRI, as a permanent organization, has a responsibility to follow-up
the inquiry to promote implementation of its recommendations.

e Later in the inquiry’s life, the NHRI should develop a follow-up strategy to
direct its work after the release of the report.

¢ The follow-up strategy should be directed towards building and
maintaining commitment among relevant academic institutions and NGOs
and towards placing sustained pressure on the Government and others to
whom recommendations are directed.

* The NHRI also has a continuing role in monitoring and reporting publicly
on implementation of the inquiry’s recommendations. It should prepare
and release an annual report on implementation, at least for the first few
years after the inquiry has reported.
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Chapter 16:
Fvaluate

KEY QUESTIONS
e Why should every national inquiry be subjected to evaluation?

e What form should the evaluation take?

1. WHY EVALUATE?

Evaluation is an essential part of the national inquiry process. It enables the NHRI to learn from the
experience of this particular inquiry and, in that way, increase the effectiveness of future inquiries. It
contributes to an assessment more broadly of the effectiveness of a national inquiry strategy. It also
enhances the accountability of the work of the NHRI as a whole. Evaluation should be incorporated into
the inquiry’s strategy and it should be resourced adequately to enable it to be reliable and informative.

2. WHEN TO EVALUATE?

There is no single point at which evaluation is appropriate, to the exclusion of all other points. Rather,
evaluation is a continuing process. There can be different forms of evaluation at different times, developed
and adapted to the particular circumstances and the stage of the project.

Evaluation can begin before the inquiry ends. The inquiry team needs to be assessing regularly how the
inquiry as a whole is going and how individual activities have gone. For example, a good internal review
of a public hearing can enable the inquiry to learn useful lessons about what worked and what did not so
that future hearings can be adapted to take account of the review. The inquiry should have a procedure
by which each major activity is reviewed as it is completed and changes made to future activities on the
basis of the review.

A more significant review should be undertaken at the completion of the inquiry itself, that is, soon after
the inquiry report is released. This is still too early for a thorough, overall evaluation of the inquiry but
it enables the NHRI to capture the views of those most closely involved in the inquiry, both inside and
outside the institution, before they move on to other assignments. The evaluation at this point is directed
towards obtaining their reflections while the inquiry experience is still fresh in their minds.

The inquiry plan should incorporate a major evaluation about a year after the report’s release. This is
the earliest point at which it is possible to look at the inquiry’s effectiveness in terms of the impact of
the inquiry as a whole, including its report, and to do so with some degree of objectivity and distance.
This evaluation might be undertaken in conjunction with, or immediately following, a one-year review
of implementation of the inquiry’s recommendations. The two reviews are quite different exercises. The
evaluation would look at the effectiveness of the inquiry as a whole, while the review of implementation
would have a narrower focus on how those to whom recommendations were directed have responded
to those recommendations. Nonetheless, the extent of implementation of recommendations is a major
aspect of evaluating effectiveness.
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3. WHO EVALUATES?

Evaluation can be undertaken internally or externally. Different types of evaluators could be appropriate
at different times. Evaluating individual activities during the course of the inquiry is better undertaken
internally. It is a series of discrete tasks and it needs to be done quickly, easily and regularly. The NHRI
will need to have staff who have or can be trained in the appropriate skills. However, the evaluation a
year after the report is released would be appropriate for an external evaluator. It is the major evaluation
of the whole project. It lends itself to being undertaken by an external evaluation specialist who has the
necessary expertise and distance and can look with “fresh eyes” at the process. External evaluation can
be more reliable because it is more independent and, for that reason, a positive external evaluation can
enhance the stature of the NHRI.

4. HOW TO EVALUATE?

An evaluation need not be long, complex or expensive. Certainly, a major external evaluation, such as
that of the full inquiry a year after it has reported, will be a significant undertaking. However, the process
of continuing evaluation can be simple, straightforward and quick.

Evaluation is a very individualistic exercise. Every evaluator has his or her own approach, an individual
methodology. There are many evaluation models developed by management experts but no single one
that is uniquely informative and reliable. Some general comments are possible without attempting to
present a single, recommended model.

A good evaluation can be framed around a small number of key questions.

e What did we do well?

e What could we have done better?

e \What do the stakeholders think of the inquiry’s process and outcomes?
e \What lessons have we learned for future inquiries?

e \What results have we achieved?

A good approach is to evaluate against objectives. Looking at the objectives of a national inquiry, this
approach would ask a key question about each objective.

Investigation ¢ Did the inquiry get all the facts needed?

Analysis e Did it obtain and present a good understanding of the situation?
Information e Did it present facts and analysis clearly and convincingly?

Education ¢ Did it increase public knowledge of this issue and/or human rights generally?

Recommendations e \Were the recommendations relevant, appropriate and able to be implemented?

and results e \Were they implemented, fully or partially?

Empowerment e Did it enable victims and their supporters to advocate and act more successfully?

An evaluation has to make sure it asks the right questions.
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For a national inquiry, the question asking whether all the recommendations were implemented quickly
is the wrong question. Recommendations are important to an inquiry and so looking at the record of
implementation of recommendations is important but it is not the only issue. Not all recommendations
will be implemented and not all will be implemented immediately or quickly. Sometimes, implementation
may take some years.

The right question is whether the inquiry has benefited the victims of human rights violations. If all or
some recommendations were implemented, did they help the victims? If few or no recommendations
at all were implemented, did victims benefit in some other ways? Did the inquiry help prevent future
violations? In one sense, this is ultimately in the hands of the Government and others to whom the
recommendations are directed. It is beyond the control of the NHRI. On that basis, if the Government
and others are not persuaded or compelled to act on the inquiry’s recommendations, then the inquiry
was not successful. However, victims may have benefited greatly from the inquiry even if there has been
no implementation of the recommendations. In assessing the benefit to victims, a broad perspective is
required. Implementation is not the only measure of benefit to victims and not the only measure of the
inquiry’s effectiveness.

Evaluation should also look towards the inquiry’s impact on the longer-term position of the NHRI itself.
A national inquiry, through raising the profile of the NHRI and establishing it as an effective advocate for
human rights, can add to the stature of the NHRI. The evaluation should look broadly at whether the
inquiry has added to the authority, stature and credibility of the NHRI. This is not necessarily an objective
of the inquiry but it is obviously important.

KEY POINTS: CHAPTER 16

¢ Evaluation is an essential part of the national inquiry process that should
be incorporated into the inquiry’s strategy from the start.

¢ Evaluation is a continuing process, taking different forms at different
times, developed and adapted to the particular circumstances and the
stage of the project. It should be undertaken while the inquiry is underway
and at its conclusion. There should be a major evaluation some time after
the inquiry’s completion.

¢ Evaluation can be internal or external.

¢ Evaluation should ask how effective the inquiry has been in meeting its
objectives.
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Summary

Chapter 1: National human rights institutions and national inquiries

NHRIs are official, independent State institutions established by law to promote and protect
human rights.

The Paris Principles set out minimum requirements for an effective independent NHRI, the
standard by which the structure, form and legal basis of an institution are assessed in determining
whether the institution is to receive international recognition.

The Paris Principles require that NHRIs have guarantees of independence.

A national inquiry is a mechanism by which NHRIs are able to pursue many of their core functions
of investigating, educating, raising awareness, monitoring and advising on human rights issues.

Chapter 2: The concept of a national inquiry

A national inquiry is an investigation into a systemic human rights problem in which the public
in general is invited to participate through providing public evidence and written submissions,
which has investigative and educational objectives and which results in a report with findings and
recommendations.

A national inquiry is a good means to address complex human rights situations that are historical
and systemic in nature and that require comprehensive examination and report.

A national inquiry is a very effective mechanism but a demanding one and so should be undertaken
only after careful consideration of all the relevant factors as to the appropriateness of the issue for
the national inquiry approach and the capacity of the NHRI to undertake the inquiry successfully.

Chapter 3: Choose the issue

The issue to be investigated by a national inquiry should be selected on the basis that a national
inquiry is particularly suitable as a mechanism to deal with systemic or historic patterns of human
rights violation.

The issue must have a strong, clear human rights dimension.

The inquiry process is especially suited to investigating and addressing violations of economic,
social and cultural rights, but not only these.

The issue should be selected with a view to the possibilities for human rights education through
the public nature of the national inquiry methodology.

Choosing the issue is one of the most important decisions to be made in relation to a national
inquiry.
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Chapter 4: Prepare a background (scoping) paper

The background or scoping paper forms the basis for the NHRI’s decision-making on whether to
proceed with the proposed inquiry, identifying what is proposed to be done in the national inquiry,
including how it will be done and what it will cost, before the NHRI decides to approve the project.
The background paper should:

— provide an overview of the situation to be addressed

— outline the international human rights law that is relevant to the situation

— outline the domestic or local law that is relevant to the situation

— list the particular matters requiring investigation during the course of the inquiry

— indicate some options for the results of the inquiry

— describe how the inquiry will meet its human rights education objectives

— set out the timetable for the conduct of the inquiry

— state the resource requirements and

— summarize briefly the views of NGOs and other relevant stakeholders concerning the inquiry.

Chapter 5: Identify, consult and engage stakeholders

The expertise and experience of stakeholders are essential for the inquiry’s success.

Important stakeholders may include victims of the human rights situation under investigation,
Government officials, NGOs, academics and professionals, religious groups and foundations and
other organizations, as well as alleged and potential perpetrators.

Stakeholders could have many views about the national inquiry, ranging from very supportive to
very hostile.

The national inquiry will need to use a variety of strategies to engage the stakeholders it needs
to engage.

Chapter 6: Draft objectives and the terms of reference

A national inquiry requires clear objectives and good terms of reference.
Objectives relate to what the NHRI aims to accomplish through the national inquiry.

Terms of reference set out what the inquiry will actually examine and report on.

Chapter 7: Appoint Inquiry Commissioners and staff

Every national inquiry needs the right team, with the right mix of skills and experience to make the
inquiry successful. The team will include inquiry commissioners and staff.

The inquiry commissioners are the internal drivers and the external face of the inquiry. They
collectively lead the whole inquiry team, with the chairperson of the inquiry individually leading the
inquiry members.

In some cases it may be necessary to appoint a highly qualified and widely respected “special
adviser”.

The inquiry staff need expertise in administration and management, research and writing,
community liaison and relations, and media liaison and communications.
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Chapter 8: Gather other resources

An inquiry should not be launched unless and until the NHRI either has the resources it will need
or is assured that it can obtain them at the necessary times.

The inquiry needs an adequate budget, properly prepared and secured in advance, to enable it
to do what is required to meet its objectives and carry out the terms of reference.

The inquiry also needs premises, equipment, services and publications to enable it to do its work.

Chapter 9: Finalize an inquiry plan

Thorough planning is necessary before the public work of the inquiry begins.

Planning should address all the relevant matters relating to the conduct of the inquiry, including
the methodology, the timetable and the products.

The plan should be a strategic document that sets out how the inquiry will achieve its objectives.

The inquiry should have a clear timetable to guide and direct its work.

Chapter 10: Obtain information: Research and evidence

Some information required by the inquiry will already exist. It should be identified and obtained.
Other information will need to be sought through research.

Information will also be provided by those with particular areas of expertise in relation to the
human rights situation being investigated, orally or in written or documentary form, during the
public hearings.

Part of the preparatory work in conducting the inquiry is to identify those who can provide
evidence and then invite and encourage them to do so.

The inquiry should establish early in its life an information management system that enables it to
categorize, catalogue, store, secure and retrieve information easily and appropriately.

Chapter 11: Conduct public hearings

Public hearings distinguish national inquiries from all other methodologies used by NHRIs. They
are the key to achieving the national inquiry’s objectives.

The inquiry team needs to plan the public hearings carefully to ensure that the inquiry is able to
hear from all those it needs to hear from, if necessary through careful selection of witnesses at
each public hearing.

The hearings need to be accessible and conducted in as many places as possible to ensure
that the national inquiry presents an accurate “national picture” in its report. This is particularly
important in countries with both national and state or provincial governments.

The individual situation of each witness needs to be taken into account in the preparation so that
the hearings proceed as smoothly as possible, respectful of the witnesses who appear.

A key part of preparing the hearings is determining how they will be arranged or structured, that
is, which witnesses and issues should be considered at which particular hearings during the
course of the inquiry.

Evidence given in the public hearings needs to be recorded in some form so that it can be easily
accessible for use in the inquiry’s report.
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e The inquiry should determine whether and when it would be appropriate to use the NHRI’s powers
to support its investigation.

e The hearings should generally be as public as possible, open especially to the media, NGOs and
interested members of the public.

Chapter 12: Develop recommendations

e The inquiry makes recommendations to promote full compliance with human rights obligations,
through providing redress for past violations and prevention of new ones.

e Recommendations must be realistic, comprehensive but as concise as possible, well targeted
and directed towards the principal issues identified in the inquiry.

e Recommendations should address the inquiry’s terms of reference and respond to the facts of
the situation as revealed by the inquiry, measured against the requirements of international human
rights law.

e Recommendations should be directed to any body, organization or even individual with a role in
addressing the violations or improving human rights compliance.

e Recommendations should indicate which have the highest priority and which may be implemented
in the medium-term or longer-term.

Chapter 13: Prepare the report

e A good report will ensure much better community understanding of the nature of the human
rights issue or situation that has been examined and a much better possibility that the inquiry’s
recommendations are accepted and implemented.

e The inquiry should direct its report to the parliament and the Government, to victims, to those to
whom recommendations are addressed and to the broader community.

e The report is a means of promoting the inquiry’s recommendations and therefore needs to be
persuasive, well written, appropriately structured and highlight the voices and experiences of
victims.

e The nature and style of the report should meet any statutory or other requirements for official
reports to the parliament but they should also promote understanding by a wide audience.

e The inquiry can choose to issue several reports, rather than only one, and to report in various
formats, including video and audio form, not just through a written text, to ensure that the report
is suitable for a variety of audiences.

Chapter 14: Release the report

e Releasing the report is the culmination of the inquiry’s work of investigation but it inaugurates a new
stage of activity in promoting the report’s findings and recommendations and its implementation.

e The inquiry should plan the release carefully, well in advance, with its focus firmly on promoting
implementation of the recommendations.

e The release should occur in some kind of public event or activity and should be accompanied
by a series of other activities to raise awareness of the report’s contents and to promote its
implementation.
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Chapter 15: Follow up

The NHRI, as a permanent organization, has a responsibility to follow-up the inquiry to promote
implementation of its recommendations.

Later in the inquiry’s life the NHRI should develop a follow-up strategy to direct its work following
the release of the report.

The follow-up strategy should be directed towards building and maintaining commitment
among relevant academic institutions and NGOs and towards placing sustained pressure on the
Government and others to whom recommendations are directed.

The NHRI also has a continuing role in monitoring and reporting publicly on implementation of the
inquiry’s recommendations. It should prepare and release an annual report on implementation, at
least for the first few years after the inquiry has reported.

Chapter 16: Evaluate

88 | Summary

Evaluation is an essential part of the national inquiry process that should be incorporated into the
inquiry’s strategy from the start.

Evaluation is a continuing process, taking different forms at different times, developed and
adapted to the particular circumstances and the stage of the project. It should be undertaken
while the inquiry is underway and at its conclusion. There should be a major evaluation some time
after the inquiry’s completion.

Evaluation can be internal or external.

Evaluation should ask how effective the inquiry has been in meeting its objectives.
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\Vaterials on national inquiries

APF and RWI materials

National inquiries into systemic patterns of human rights violation: a training manual; Asia Pacific Forum
of National Human Rights Institutions; 2009

National human rights institutions and national inquiries: training resource materials; Asia Pacific
Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and
Humanitarian Law; 2011

Preventing Torture: An Operational Guide for National Human Rights Institutions; Asia Pacific Forum of
National Human Rights Institutions, Association for the Prevention of Torture and the Office of the United
Nations High Commissioner for Human Rights 2010

Going Public: Strategies for an Effective National Inquiry (DVD); Asia Pacific Forum of National Human
Rights Institutions; 2012 (revised)

Materials on the DVD-Rom

“National human rights institutions” in National Human Rights Institutions in the Asia Pacific Region;
Brian Burdekin, with Jason Naum; 2007

“National Inquiries” in National Human Rights Institutions in the Asia Pacific Region; Brian Burdekin, with
Jason Naum; 2007

Going Public: Strategies for an Effective National Inquiry (DVD); Asia Pacific Forum of National Human
Rights Institutions; 2012 (revised)

National inquiry into homeless children; Australian Human Rights and Equal Opportunity Commission
National inquiry on the right to health care; National Human Rights Commission of India

National inquiry into human rights and mental iliness; Australian Human Rights and Equal Opportunity
Commission

National inquiry on the right to food; National Human Rights Commission of India

National inquiry into rural and remote education; Australian Human Rights and Equal Opportunity
Commission

National inquiry on freedom from torture; National Human Rights Commission of Mongolia

National inquiry into accessible public land transport; New Zealand Human Rights Commission

Key materials on national human rights institutions
General Assembly Resolution 48/134 (Paris Principles)
National Human Rights Institutions in the Asia Pacific Region; Brian Burdekin, with Jason Naum; 2007

Assessing the Effectiveness of National Human Rights Institutions; International Council on Human
Rights Policy and the Office of the United Nations High Commissioner for Human Rights; 2005

National Human Rights Institutions: History, Principles, Roles and Responsibilities; Professional Training
Series No. 4 (Rev 1); Office of the United Nations High Commissioner for Human Rights 2010

Guidelines for Accreditation & Re-Accreditation of National Human Rights Institutions to the International
Coordinating Committee of National Human Rights Institutions; Office of the United Nations High
Commissioner for Human Rights; June 2009 (Version 4)
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The Evolution of National Human Rights Institutions: The Role of the United Nations; Anna-Elina
Pohjolainen, Danish Institute for Human Rights; 2006

National inquiries conducted by national human rights institutions in the Asia Pacific region

Australian Human Rights and Equal Opportunity Commission (now the Australian Human Rights
Commission)

National inquiry into homeless children, 1989
www.humanrights.gov.au/human_rights/housing/index.htmil#youth_1989

National inquiry into human rights and mental illness, 1993
www.humanrights.gov.au/disability_rights/inquiries/mental.htm

National inquiry into the separation of Aboriginal and Torres Strait Islander children from their
families, 1997
www.humanrights.gov.au/social_justice/bth_report/index.html

National inquiry into rural and remote education, 2000
www.humanrights.gov.au/human_rights/rural_education/

Independent Commission on Human Rights in Palestine

National inquiry into employment of persons with disabilities, year?
National Human Rights Commission of India

National inquiry on the right to food, 2004

National inquiry on the right to health care, 2004
National Human Rights Commission of Malaysia (SUHAKAM)

National inquiry into the land rights of indigenous peoples in Malaysia, 2012
www.suhakam.org.my/web/682315/1

National Human Rights Commission of Mongolia

National inquiry on freedom from torture, 2006
www.asiapacificforum.net/members/full-members/mongolia/downloads/annual-reports/
Annual_Report_2006.pdf

New Zealand Human Rights Commission

National inquiry into accessible public land transport, 2005
www.hrc.co.nz/disabled-people/inquiry-into-accessible-public-land-transport-for-people-with-
disabilities/
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Case study

1987-89

NATIONAL INQUIRY INTO HOMELESS CHILDREN

AUSTRALIAN HUMAN RIGHTS AND EQUAL
OPPORTUNITY COMMISSION

Background and context of the inquiry

From 1987 to 1989, the Australian Human Rights and Equal Opportunity Commission
(HREOC) (now the Australian Human Rights Commission) conducted a National
Inquiry into Homeless Children.'” The decision to undertake the inquiry was taken after
consultation with a wide range of individuals and organizations attempting to assist

homeless children and surveying the available literature. The inquiry was founded

on the right of children to protection under the International covenant on Civil and
Political Rights and the Declaration on the Rights of the Child.'®

The inquiry’s terms of reference were:

1. to inquire into and report on the effectiveness of existing programs and
services involved in, and the development of alternative responses to,
addressing the needs of homeless children and young people

2. toreview earlier reports on the needs of homeless children and the action
taken by relevant authorities in response thereto

3. to identify the problems experienced by homeless children and young people in obtaining
public housing or private rental accommodation

4. in accordance with the United Nations Declaration of the Rights of the Child, to inquire into
and report on the rights of homeless children and young people to protection from neglect and
exploitation, including the availability of income support, and their access to legal advice and
representation

5. torecommend the steps which should be taken by all relevant persons and authorities to resolve
the identified problems of homeless children and young people.

Process of the inquiry and participants

The inquiry was led by the then Australian Human Rights Commissioner, Mr Brian Burdekin AQ.
Commissioner Burdekin was assisted by two inquiry commissioners:

e Ms Jan Carter, Director of the Social Policy and Research Centre of the Brotherhood of St
Laurence, a leading social welfare and social policy non-governmental organization, based in
Melbourne, Victoria

e Fr Wally Dethlefs, a Catholic priest and prison chaplain with a long history of working with young
offenders and homeless young people, based in Brisbane, Queensland.

17 See: “Resource 2, Homeless Children Inquiry”, National Human Rights Institutions and National Inquiries: Training Resource
Materials; Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and
Humanitarian Law; 2011. See also: www.humanrights.gov.au/human_rights/housing/index.html#youth_1989.

18 The Convention on the Rights of the Child had not yet been completed at that time and so the Commission could only rely on the
Declaration, which was scheduled to its establishing legislation (the Human Rights and Equal Opportunity Commission Act 1986).
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The two inquiry commissioners were experts in the field and had extensive networks, both nationally and
in their home states. Together with Commissioner Burdekin, they gave the inquiry broad reach in terms
of expertise, background, social sector and geography.

The inquiry commissioned research to provide in-depth information on particular aspects of the issue,
including:

e data on the incidence of child homelessness

e experiences of child homelessness

e the situation of children and young people leaving out-of-home care
e homeless Aboriginal and Torres Strait Islander children

e the social and economic costs of child homelessness

e a community development approach to child homeliness

® |egal issues relating to child homelessness.

The inquiry conducted public hearings in all Australian states and territories — 21 hearings in all, between
28 October 1987 and 27 July 1989. At these hearings it received evidence form over 300 witnesses,
including homeless children and young people themselves and representatives of many organizations
working with and for homeless children and young people. It also heard from Government officials
responsible for public policy and services relating to child homelessness.

The inquiry also received over 160 written submissions in response to advertisements placed in major
national, state and territory, and local newspapers. All state Governments made written submissions.

The inquiry considered it essential to hear from children and young people. Some appeared as witnesses
in formal hearings but the inquiry realized that many would not be comfortable in that setting. Inquiry
Commissioners therefore conducted many informal discussions with them in refuges and other youth
services. Private meetings were also conducted where children and young people were able to speak
frankly of their experience of abuse and exploitation.

Recommendations

The inquiry resulted in a major report of the evidence it received, the research it commissioned and its
findings and recommendations — about 400 pages in length.’ The report was called Our homeless
children, to emphasize that the children were the responsibility of the community as a whole. Its cover
was a graphic black and white drawing of a child sitting dejected in a street. The title and the cover told
the story — these were “our children”. The report met the requirements of an official report — with strong
analysis and including all the formal content of an official report — but it was targeted towards a general
readership. Its language and style were directed towards communication to a wide audience.

The inquiry found that approximately 25,000 children and young people were homeless in Australia
at that time, with many more at risk of homelessness or surviving in grossly inadequate housing. It
concluded that this was a gross violation of the human rights of the children and young people affected.
[t identified the link between homelessness and other problems, such as unemployment, sexual abuse
and exposure to violence. It also highlighted the lack of properly resourced and coordinated support
services for homeless young people.

19 Our homeless children: Report of the National Inquiry into Homeless Children; Human Rights and Equal Opportunity Commission;
1989. The report is available at: www.humanrights.gov.au/human_rights/housing/index.html#youth_1989.

92 | Case studies


www.humanrights.gov.au/human_rights/housing/index.html#youth_1989

Manual on Conducting a National Inquiry into Systemic Patterns of Human Rights Violations

The inquiry recognized that child homelessness involved many human rights and intersected with many
different sectors and public policy areas. It therefore saw the need for and recommended a comprehensive
response to the needs of homeless children and young people. It made 77 recommendations, dealing with:

e income support

e supported accommodation

e the Commonwealth-State Housing Agreement
e private sector accommodation

e youth accommodation services

e health needs and services

e support needs and services

® legal needs and services

e the education system

e job training and employment programmes

e a2 youth accommodation and support services programme.

The inquiry included in its report some of the research it had commissioned. In addition it published
separately a report it had commissioned on the experiences of homeless children, ensuring that the
human dimension of child homelessness penetrated public and political consciousness.? It personalized
the experiences of the children so that the issue was not merely technical but human.

Follow-up

The inquiry attracted a great deal of media and public attention throughout. The release of its report was
especially significant, however. It drew media coverage in all Australian states and territories and wide
public debate. It brought home to Australians the human dimensions of the problem in ways that had
not previously been realized. Most importantly, it transformed the nature of child homelessness from a
social problem to a human rights obligation.

The media responded immediately with broader coverage of the report and of the situation. In addition
to news reporting of the release of the report and its contents, a confronting television documentary was
produced, presenting the actual stories and experiences of homeless children and young people. The
inquiry had built pressure for significant new responses to the situation. The responses came from both
government and non-government sectors. Governments at federal, state and territory levels introduced
new programmes, expanded existing programmes and increased funding for accommodation and
support services for homeless children and young people. Non-governmental agencies both expanded
existing services and opened new ones. Many of these initiatives associated themselves explicitly to the
inquiry and its report — such as the Burdekin Association in New South Wales?' and the Brian Burdekin
Clinic in South Australia.

The homeless children’s inquiry remained the leading authority on child homelessness in Australia for
20 years. It was the reference point to which all other work in this area deferred and from which it was
derived. In 2007, the National Youth Commission into Youth Homelessness, an independent community
initiative, looked again at the issue.? It reported:

Progress has been made over the past 20 years but despite improved services and innovation
homelessness remains a major social problem.?

The HREOC homeless children’s inquiry continues to have an impact.

20 Our homeless children: their experiences, Report by Dr lan O’Connor to the National Inquiry into Homeless Children; Human
Rights and Equal Opportunity Commission; 1989.

21 See: www.burdekin.org.au/frameset.html.

22 See: www.nyc.net.au.

23 See: www.nyc.net.au/about.
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Case study

1991-93
NATIONAL INQUIRY INTO HUMAN RIGHTS AND

MENTAL ILLNESS

AUSTRALIAN HUMAN RIGHTS AND EQUAL
OPPORTUNITY COMMISSION

Background and context of the inquiry

The Australian Human Rights and Equal Opportunity Commission (HREOC) (now the
Australian Human Rights Commission) conducted a national inquiry from June 1990 to
October 1993 into the human rights of individuals with mental illness.?* The inquiry was
initiated and led by the then Australian Human Rights Commissioner, Brian Burdekin.

“\B’“ | An earlier HREOC inquiry, Our Homeless Children, had received disturbing evidence
ﬁ@l\ﬁ of widespread ignorance and misunderstanding about the nature of mental illness as
' a human rights issue.? It had revealed many cases of homeless children and young
\‘ema\ people with undetected mental health issues. Supplementary research clarified the
‘“negs \ broader scope of the issue: the high incidence of psychiatric disorders in persons

of all ages across Australia; the failure by government to respond adequately
with sufficient mental health care services in the face of under-resourcing well

e d_.,;m J documented by numerous state level inquiries; and the lack of formal protections
ﬁx e ~ from discrimination afforded to those affected by mental illness. This prompted
| . R the HREOC to investigate the extent to which the rights of persons with mental

health problems were being violated on a national scale.

Process of the inquiry and participants

The inquiry was chaired by Commissioner Burdekin and included two expert part-time Commissioners,
Dame Margaret Guilfoyle, then President of the Royal Melbourne Hospital and deputy chair of the
Victorian Mental Health Institute, and David Hall, then Executive Director of the Richmond Fellowship
of Victoria (now operating as Mind in both Victoria and South Australia), a well-established organization
that provided a wide range of mental health and homelessness support services at the state level.
Several other leading academics and professionals in the field were appointed to provide advice and
assistance, including the head of the Department of Psychiatry at Queensland University, who was
engaged as the Special Adviser to the Inquiry.

A tactical approach was adopted in conducting the inquiry hearings to reach out to those in more
remote parts of the country, and in consideration of the difficulties many people would have coming
forward about mental health issues.

24 See: “Resource 4, Human Rights and Mental lliness Inquiry”, National Human Rights Institutions and National Inquiries: Training
Resource Materials: Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights
and Humanitarian Law; 2011.

25 Our Homeless Children is available at: www.humanrights.gov.au/human_rights/housing/index.html#youth_1989. See also
“Resource 1, Homeless Children Inquiry”, National Human Rights Institutions and National Inquiries: Training Resource Materials;
Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and Humanitarian
Law; 2011.
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Public hearings were conducted over 33 days from April 1991 to July 1992 in 17 Australian cities and
regional centres, covering all Australian states and territories, with hearings ranging from three to six
days in the larger cities. Travel was arranged for those from smaller centres, where distance may have
prevented individuals from giving evidence.

Private and informal hearings were also organized to ensure that the broad range of people affected by
mental health issues could give their evidence in a sensitive, socially and culturally appropriate setting.
These included private hearings and public forums, that offered a more informal and anonymous setting
for those directly affected with mental iliness to contribute information in the company of their family and
carers.

In response to calls published in national and state and territory newspapers and information provided
through community networks, 456 witnesses gave public evidence in formal hearings, over 300 people
attended forums held in conjunction with the hearings and over 820 written submissions were received
from a broad spectrum of interested individuals and organizations. Over 60 people made confidential
submissions in private hearings, reflecting, in the inquiry’s opinion, the regrettable social stigma attached
to mental health problems.

The inquiry both consulted with Aboriginal representatives and Aboriginal mental health workers in each
state and territory and held individual hearings with Aboriginal groups in the Northern Territory. These
hearings were important in recognizing not only cultural differences in the conceptualization of mental
illness but also the added vulnerability of Aboriginal and Torres Strait Islander peoples being exposed to
racial discrimination.

Finally, the Inquiry inspected psychiatric facilities and mental health services throughout Australia,
speaking with both staff and patients during the visits.

Recommendations

The National Inquiry into the Human Rights of People with Mental lliness report, released in 1993, ran
to two volumes totalling over 1000 pages.?® It was and remains the most comprehensive examination
ever published of the human rights situation of people with mental iliness. It provided a comprehensive
analysis of the law and of the facts — on a state-by-state basis and as they affect specific population
groups, especially those most disadvantaged in Australian society.

The inquiry’s report exposed gross misunderstandings in the Australian community of the nature of mental
illness and its treatability, as well as the ensuing discrimination experienced by persons with mental iliness,
their children and those responsible (often family) for their care and support. It found that institutional
reliance on overly clinical and restrictive definitions of mental iliness prevented many individuals in critical
need from accessing services they required. Aside from revealing serious inadequacies in the funding
and provision of care and accommodation, the findings underscored significant barriers to employment
and education faced by those affected and the corresponding relationship between discrimination and
social disadvantage.

The report also highlighted the intensified disadvantage faced by other vulnerable Australians, some at
the intersection of multiple forms of discrimination, and the lack of correspondingly appropriate specialist
services. These groups included Aboriginal and Torres Strait Islanders; children and young people; the
elderly; women; forensic patients, detainees and prisoners; those with multiple disabilities; inhabitants of
rural and remote areas; the homeless; and persons from non-English speaking backgrounds.

26 The inquiry report is available at: www.humanrights.gov.au/disability_rights/inquiries/mental.htm.
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The report made general recommendations for very significant changes to legislation at federal and
state levels. It dealt with legal issues relating to:

e statutory objects and definitions

e voluntary admission

e involuntary admission

® review

e procedural safeguards

* freatment

e confidentiality

e forensic patients

® legislative controls

e guardianship and administration

e anti-discrimination

® inter-state cooperation.
The report also made findings and recommendations relating to each of chapters, dealing with:

e mental health services

e health professionals

® inpatient care and treatment

e community care and treatment

e accommodation, boarding houses and homelessness
e employment

e education and training

e discrimination

e carers

e children of parents with mental illness

e clderly people

e women

e children and adolescents

e people with dual or multiple disabilities

e people in rural and isolated areas

e Aboriginal and Torres Strait Islander people

e people from non-English speaking backgrounds
e forensic patients and prisoners

e mental health research

e prevention and early intervention

e accountability.
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Follow-up

The inquiry received a great deal of media attention that helped to ensure wide knowledge of its
findings and recommendations. It also helped to build momentum for implementation, one of the key
objectives of the national inquiry and public hearing process. A study of the media coverage of the
release of the report indicated that it had received the equivalent of 30 full advertising-free pages in the
12 major metropolitan daily newspapers, 15 hours of coverage on metropolitan radio stations and at
least 90 minutes of television coverage in each state capital city. In all, the equivalent advertising value
of the coverage was over $2.25 million.?” This level of coverage was a critical strategy in promoting
implementation of the report’s recommendations.

Government action on the issue of mental health was undoubtedly kick-started by the attention drawn
to the issue by the national inquiry. During the inquiry, all state Governments committed to a National
Mental Health Strategy which set in motion the drive for Australia to meet fully the standards of the
UN Principles for the Protection of Persons with Mental lllness and for the Improvement of Mental
Health Care; to standardize mental health legislation; and to substantially increase funds into mental
health resources.?® Further, the inquiry achieved an unprecedented shift in public awareness of, and
attitudes towards, mental iliness. It initiated a broader human rights approach in mental health policy
and legislation, including the development of a Rights Analysis Instrument for continuous assessment
of the compliance of legislation with the UN Principles. For the first time in Australia’s history, mental
health services were specifically budgeted for at the federal level — a budget that now runs into billions
of dollars.

The inquiry triggered a further human rights-based investigation, the Reconvened Inquiry, into the state of
mental health care services and policies in the Australian state of Victoria.?® In 1994, clinicians, advocates
and public servants in the field approached Commissioner Burdekin in his capacity as Australian Human
Rights Commissioner with information regarding attempted intimidation of individuals and organizations,
allegedly designed to smother criticism of the mental health services in Victoria. The Reconvened Inquiry
refocused attention on apparent disjunctions between state government policies and well-intentioned
reform strategies and the uneven effects of poor, under-resourced and overly-rapid implementation.
Both inquiries underscored that commitment to the deinstitutionalization of mental illness is not enough
and that policy and practical reforms require constant monitoring and adaptation, as well as long-term
resourcing.

While much remains to be done in implementing the inquiry’s recommendations, the inquiry has inspired
and encouraged numerous subsequent state and federal initiatives, including the appointment of a
Cabinet Minister for Mental Health at the federal level and the establishment of a parliamentary Select
Committee on Mental Health.*° It has ensured an essential level of scrutiny of government commitment
to the National Strategy in practice. And the Australian Human Rights Commission has continued to
promote the inquiry’s findings and recommendations, making an important contribution to the work of
the Senate Committee in 2005 and making a number of public statements assessing the progress of
implementation.!

27 The study of media coverage was undertaken for HREOC by Mervyn Smythe & Associates.

28 For the Australian National Mental Health Strategy, see the Department of Health and Ageing website at: www.health.gov.au/
internet/main/publishing.nsf/content/mental-strat.

29 The report of the Reconvened Inquiry is available at: www.humanrights.gov.au/disability_rights/inquiries/mental.htm.

30 The Committee met until 2006 and issued two reports in March and April of that year. See: www.aph.gov.au/Parliamentary_

Business/Committees/Senate_Committees?url=mentalhealth_ctte/index.htm.
31 See: www.humanrights.gov.au/disability_rights/inquiries/mental.htm.
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Case study

1995-97
NATIONAL INQUIRY INTO THE SEPARATION OF

ABORIGINAL AND TORRES STRAIT ISLANDER
CHILDREN FROM THEIR FAMILIES
AUSTRALIAN HUMAN RIGHTS AND EQUAL
OPPORTUNITY COMMISSION

Background and context of the inquiry

The 1997 report Bringing them home documented an historic two-year national inquiry
into one of the most serious practices of systematic human rights violations experienced
in Australia, affecting Australian Aborigines and Torres Strait Islanders.*? These practices
were authorized by law and carried out in all Australian states and territories, under a
nationally agreed policy of assimilation — a policy whereby Aboriginal and Torres Strait
Islander peoples would be absorbed into the mainstream Australian community,
losing their ancient cultures and their distinctive identities. Over a period of 200
years, from the start of European occupation through to approximately 1970, tens

of thousands of Indigenous children were forcibly removed from their families and

communities in Australia. These children were known as the “Stolen Generations”.

Indigenous Australians had long seen these policies and practices of removal
as one of the most fundamental wrongs done to them and as the foundation
of much of the disadvantage they suffered. They were beginning to tell their
stories to the broader community and to seek truth and justice. They also
sought access to government records, information and assistance to try to reunite the
members of separated families. In 1994, at the Going Home conference in Darwin, over 600 participants
shared stories and discussed a reconciliation process for those affected by the practices. In 1995, the
Australian Attorney-General requested the Human Rights and Equal Opportunity Commission (HREOC)
(now the Australian Human Rights Commission) to conduct an inquiry into the policies, legislation and
government practices that had led to the Stolen Generations. It would be a cornerstone of the national
commitment made in 1991 to a ten-year programme of national reconciliation between Indigenous and
other Australians.®

The inquiry examined the multiple intergenerational effects of dispossession on Indigenous families. It
was a means of recognition, bearing witness to the experiences of those who suffered, and initiating
a process of reconciliation, healing and, ultimately, reparation with and for them. Its terms of reference
included making recommendations on policy and law reform, compensation and processes to assist
family reunions. It also examined contemporary government practices relating to the removal and care
of Indigenous children.

32 For the report and other resources from and about the national inquiry, see: www.humanrights.gov.au/social_justice/bth_report/
index.html.
33 See Reconciliation Australia’s website at: www.reconciliation.org.au/home/about-us.
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Process of the inquiry and participants

All HREOC Commissioners participated in the inquiry, the only HREOC national inquiry conducted by
the Commission as a whole. In addition, 11 Indigenous Australians were appointed as part-time Inquiry
Commissioners to assist with their expertise. They joined the HREOC Commissioners in conducting the
public hearings and in preparing the final report. Finally, an Indigenous Advisory Council was established
to provide expert advice to the inquiry from those most intimately connected to the issues under
investigation.

From December 1995, the inquiry conducted hearings in the national capital, every state and territory
capital city and in various regional centres. It took evidence in 49 cities and towns over 99 days of
hearings. It received oral and written evidence from 535 Indigenous individuals affected by the separation
policies. In total, 777 submissions were received from individuals, Governments and organizations.®*
Where necessary, private hearings and confidentiality in recorded testimonies protected individual
victims’ privacy. An Indigenous social worker provided support to those giving evidence, in recognition
of the difficulty of revisiting traumatic experiences. The inquiry also took evidence from former mission
and Government employees, church and other NGO representatives and Government representatives.

The inquiry also commissioned research into key aspects of its terms of reference, including examining
the implications in international law of the removal policies and analysing present practices of removal of
Indigenous children through juvenile justice and child welfare proceedings.

The report made a number of historic findings.

It estimated that between one in ten and one | S
in three Indigenous children were forcibly | ilomes Are Sought For These Children

removed between 1910 and 1970, the majority
principally on the basis of being Indigenous,
rather than for their welfare. Placed in
church missions and institutions or with non-
Indigenous foster parents, children were often
moved several times. The inquiry found that
forcible removal and multiple displacements
directly contributed to breakdowns in victims’
emotional health and that many suffered
verbal, physical and sexual abuse at the hands
of public officials or as a result of the actions
of public authorities. Authorities and individuals
appointed to guardianship roles were found to

have failed in their duty of care to Indigenous b L;L:1:;u“i5,&fﬁm‘i‘f‘:‘:.:‘:f :’ﬂ&;ﬂ.‘r‘.‘:""f‘“ ey s

wards. from becoming 2
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Significantly, the removal of Indigenous children M&‘_

from about 1946 was found to be an act of cio, &¢ e j'.ft '2

genocide under international law. The HREOC
was very conscious of the seriousness of this
finding and came to this conclusion only after
intensive study of the facts as it had found them and the application of international law to those facts.
[t concluded that the law, policies and practices that enabled the removal of the children constituted
genocide at least from the time that genocide was defined after World War Il. The definition in the
Genocide Convention includes forcibly transferring children of a national, ethnical, racial or religious
group to another group with intent to destroy that group, in whole or in part.®®

Newspaper clipping, Australian Archives collection.

34 See: ‘Background Note: “Sorry: the unfinished business of the Bringing Them Home report™: Coral Dow, Social Policy Section,
Parliamentary Library of Australia; 4 February 2008; available at: www.aph.gov.au/About_Parliament/Parliamentary_Departments/
Parliamentary_Library/pubs/BN/0708/BringingThemHomeReport.

35 Convention on the Prevention and Punishment of the Crime of Genocide 1948; article II.
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The inquiry recognized that many of those removed under the earlier separation policies have
subsequently been separated from their own children under contemporary government schemes. It
concluded that Indigenous children continue to be over-represented among children removed from
families for welfare purposes and in the juvenile justice system.

Recommendations

The inquiry made 54 recommmendations. Many were based on international principles for reparation in
respect of gross violations of human rights, which provided for reparation in five areas: acknowledgement
and apology; restitution; compensation where restitution is not possible; rehabilitation; and guarantees
against repetition.®® Others were based on international human rights law in relation to children,
particularly the Convention on the Rights of the Child.

Among other recommendations, the inquiry urged Australian parliaments and Governments and
other governmental institutions and authorities involved in implementing removals to apologize and
acknowledge responsibility for harm caused to Indigenous Australians affected by the past laws, policies
and practices. It proposed the establishment of a national compensation scheme, whereby individual
victims could make claims on grounds such as racial discrimination, deprivation of liberty, pain and
suffering, economic loss and other abuses of human rights. It also made recommendations relating to
contemporary removals, to address the continuing large numbers of Indigenous children and young
people removed for juvenile justice or welfare reasons.

Follow-up

There have been numerous responses to the inquiry by Governments and other authorities, with politically
controversial outcomes. When the report was tabled, the incumbent federal Coalition Government
refused to apologize for the human rights violations inflicted on the Stolen Generations. Nevertheless,
the Government directed resources to several major initiatives. In particular, it was willing to support
programmes to assist Indigenous family reunification through locating separated family members,
opening access to government records and providing counselling.

The Aboriginal and Torres Strait Islander Commission was funded to undertake national coordination
of Link-Ups, an existing network of state-based services that facilitated family reunifications for those
affected by forcible removal. It established the Bringing Them Home Taskforce in 1998 to monitor
the National Link-Up Network’s implementation. Further funding established an oral history project to
document victims’ stories of removal and its effects, as well as an archiving project to assist access
to and preservation of Indigenous files on record with the state, partly for the purpose of tracing family
members.

In 2000, a Senate Committee recommended, among other things, a National Apology and the
establishment of a reparations tribunal to deal with compensation claims, including monetary
compensation. The second recommendation remains to be acted upon; Tasmania alone has
established a compensation scheme for one-off payments to Tasmanian Aboriginal members of the
Stolen Generations. However, the Senate’s reinforcement of the inquiry’s original recommendations
demonstrated the enduring potential of a national inquiry to hold government accountable for the
contemporary consequences of past institutional failures and abuses of power.

Bringing them home highlighted the significance of an apology as the foundation for healing. In the years
immediately after the inquiry’s report was released, all Australian state and territory parliaments and
Governments made formal apologies to the members of the Stolen Generations and their families.®” The
then federal Coalition Government refused, however.

36 The inquiry’s approach to reparations was based on the Basic Principles and Guidelines on the Right to Reparation for Victims of
Gross Violations of Human Rights and Humanitarian Law 24 May 1996 (E/CN4/Sub2/1996/17). These have now been replaced
by and reflected in Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law adopted by the UN General Assembly
on16 December 2005 (A/RES/60/147). Acknowledgement and satisfaction are dealt with as “satisfaction”.

37 See: www.humanrights.gov.au/social_justice/bth_report/apologies_states.html.
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More than a decade later, in 2008, the new federal Labor Government made a formal National Apology to
the Stolen Generations as the first item of business in the new parliament after the elections of November
2007.%8 Tom Calma, then the Aboriginal and Torres Strait Islander Social Justice Commissioner, said that
the apology “tapped into the desire within the Australian community to make amends for the past”.®
Speaking of his facilitation of consultations between the federal Government and Stolen Generations
groups since the Apology, he stated that the “overwhelming message from those meetings was that (the
Apology) should be seen as the first step in a partnership”.°

Despite government selectivity in implementing the inquiry’s recommendations, there have been
tangible commitments to reconciliation since the Apology, most notably as a national partnership plan
for achieving equality in social and economic status, including health, education and employment,
between Aboriginal and Torres Strait Islanders and non-Indigenous Australians (the “Closing the Gap”
programme).

The Australian experience of national inquiries establishes that the effectiveness of national inquiries
must be measured from a long-term perspective. Reports and recommendations can remain alive for
years, even decades, before they are implemented. In that context, follow-up is extremely important,
ensuring that the issues continue to receive public attention. The role of the HREOC and of other
organizations, such as NGOs and academic institutions, is critical for this.*'

38 For the text of the National Apology given by the Prime Minister Kevin Rudd on 13 February 2008, see: http://australia.gov.au/
about-australia/our-country/our-people/apology-to-australias-indigenous-peoples.

39 ‘Hearing each other? The National Apology to the Stolen Generations one year on’; speech by Tom Calma to the Pre-Parliament
Event “Melbourne: making a difference” in preparation for the Parliament of World Religions Conference; Melbourne, 8 February
2009; available at: www.humanrights.gov.au/about/media/speeches/social_justice/2009/20090208_pwr.html.

40 ‘Let the healing begin: Response to government to the national apology to the Stolen Generations’; speech by Tom Calma
at Parliament House, Canberra; 13 February 2008; available at: www.humanrights.gov.au/about/media/speeches/social
justice/2008/20080213let_the_healing_begin.html.

41 For example, the conference on the 10th anniversary of Bringing them home traced what had been done and what remained to
be done a decade after the release of the report. See: Australian Indigenous Law Review, Vol. 12, Special Edition; available at:
www.ilc.unsw.edu.au/publications/ailr/volume-12-special-edition.
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Case study

2003-04

NATIONAL INQUIRY INTO THE RIGHT TO
HEALTH CARE

NATIONAL HUMAN RIGHTS COMMISSION OF INDIA

Background and context of the inquiry

In 2003-04, the National Human Rights Commission of India (NHRC) conducted a national inquiry
into the right to health care, in collaboration with Jan Swasthya Abhiyan (JSA), the People’s Health
Movement, a coalition of 1000 health sector NGOs in India.** The inquiry was prompted by a request
from the JSA to hold five regional public hearings and then a national public hearing in New Delhi to
investigate systemic denial of the right to health care and the institutional and private organizational
deficiencies that contributed to this human rights violation. At the same time, the inquiry reflected a
progressive development in NHRC’s continuing commitment to investigating and advocating health
rights.

Inequitable distribution of access to health facilities, services and medication, and acute
inequities in terms of the right to food, have long been important political, policy and
legislative issues for the national and state Governments of India. At the international
level, India is a party to the Convention on Economic, Social and Cultural Rights.
Domestically, the right to life is recognized in the Indian Constitution and has been
interpreted broadly by the Supreme Court of India to include the right to food.*
The Indian Government also has constitutional responsibilities to “raise the level of
nutrition and the standard of living and to improve public health”, denoted under
article 47, as “among its primary duties”.*

Against this background, since 2000, the NHRC has established programmes
aimed at ensuring that the Government fulfils its obligations under domestic
and international law. In April 2000, the NHRC set up a Core Advisory Group
of health experts to help determine a national action plan to improve health
care delivery systematically across India. This led to several major consultations
in 2000-01 that culminated in the regional consultation on Public Health and
Human Rights, conducted in partnership with the World Health Organization
and India’s Ministry of Health and Family Welfare. The regional consultation brought
together a diverse spectrum of stakeholders, including policymakers, public health experts, legal
professionals and human rights activists, and ultimately led to a report and set of recommendations to
government.*

42 See: “Resource 3, Right to Health Inquiry”, National Human Rights Institutions and National Inquiries: Training Resource Materials;
Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and Humanitarian
Law; 2011.

43 The Supreme Court of India has confirmed and reaffirmed the Indian citizen’s right to food in two major cases brought against

Indian state and union Governments. It has declared that the Indian constitutional right to life under article 21 should be interpreted
expansively to include the right to food. See: “The implementation of the right to food at the national level: a critical examination of
the Indian campaign on the right to food as an effective operationalization of Article 11 of the ICESCR”; Pooja Ahluwalia, Centre
for Human Rights and Global Justice; Economic, Social and Cultural Rights Series Working Paper No. 8; 2004; available at: www.
chrgj.org/publications/wp.html.

44 Under article 47. See: Regional Consultation on Health and Human Rights, available at: http://nhrc.nic.in/Documents/Publications/
publichealthText.pdf.
45 See: Regional Consultation on Health and Human Rights; available at: http://nhrc.nic.in/Documents/Publications/publichealthText.pdf.
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When the NHRC began its national inquiry into the right to health care, it was able to draw from an
established network of health experts, consultative and investigative experience and research from its
earlier work and the momentum of existing external institutional and social pressure on the Government
to act.

The NHRC aimed over the course of the inquiry to define and analyse a “right to health care” in the
context of health care systems at both state and national levels, to provide the basis for a series of
recommendations on recognition of the right to health care, delineation of its content and the action
required to ensure its realization for the broader population of India. It envisaged important follow-up
activity that was built into the inquiry’s terms of reference from the beginning.

Process of the inquiry and participants

The NHRC'’s role was to lead the inquiry: to publicize, fund, guide and provide a semi-judicial institutional
framework for the hearings; to ensure the involvement of public health officials; and to engage with
and assist JSA's participation. The NHRC’s semi-judicial powers were a significant feature of this
inquiry. The NHRC has power to issue orders to state and federal authorities, giving it the capacity to
ensure a process of redress for complaints of violation presented at the public hearings. JSA facilitated
public participation during the hearings and provided primary research data by recording, collating
and presenting information on the issues and cases of denial of health care. The NHRC and JSA
collaborated to establish the content of the inquiry and ways to “operationalize” the right to health care.
They cooperated to share the resourcing burden and capitalized on JSA's expertise in health care and
the NHRC'’s expertise in human rights.

The NHRC publicized the hearings through public notices in newspapers and formal naotifications to
government agencies and NGOs. State Governments and other relevant authorities were invited to
send senior representatives to the hearings. The advertisements invited individuals and community
representatives, on behalf of persons who had suffered denial of health care, to contact the NHRC and
JSA with their stories and to participate in the hearings. The JSA arranged travel and accommodation
support for observers at the hearings and organized a series of educational workshops, forums and other
awareness-raising events to ensure the inclusion of a broad spectrum of participants in the hearings.

Each public hearing was attended by NHRC and JSA representatives, senior health officials of state and
union Governments, state Human Rights Commission representatives, those presenting testimonies
of violations, other NGO and civil society organization representatives and observers from the general
public.

Photos by the National Human Rights Commission of India.
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The first five regional hearings were held in the north (Lucknow), west (Bhopal), east (Ranchi), south
(Chennai) and north-east (Guwahati) regions, one month apart, from July to November in 2004. In each
day-long hearing, the inquiry heard presentations by individuals and organizations on behalf of those
affected, on their experiences of suffering a denial of their right to health care and services. Over 1000
persons from marginalized sections of the community gave evidence.*®

Health authorities and organizations described systemic obstructions to adequate access to health care.
Public health officials, including the Director of Health Services and the Health Secretary, responded with
presentations on measures being undertaken to address violations of the right to health. The victims’
testimonies presented in front of the NHRC officials and concerned authorities helped to resolve many
individual problems during the hearings and some cases of denial of health care were later taken up
by the NHRC. The hearings also formed a platform for the development of new partnerships between
NGOs and state Governments. Recommendations on the states’ responsibilities were presented to
the relevant state representatives at the conclusion of each regional hearing, establishing immediate
reporting obligations on those bearing witness to first-hand accounts of rights violations from victims.

The national hearing convened for two days in New Delhiin December 2004, to cater for the large number
of states being represented and the range of issues to be discussed. A similar order of presentations,
first drawing out the key cases of denial and the structural problems examined in the regional sessions,
allowed JSA and civil society representatives to present the systemic and policy barriers to equitable
health care distribution on the national level. Government authorities then responded with the measures
being taken. The NHRC found that both individual and systemic problems could be effectively addressed
during the inquiry. The public hearings enabled stakeholders to come together on the same platform.
They necessitated engagement by those responsible for national and regional public health systems not
only with NGOs but also with those most affected by cases of denial of the right to health.

The NHRC made a joint presentation with JSA at the final hearing about the measures required to
ensure health care rights, focusing on the special protective and promotional considerations required
in relation to the health rights of more vulnerable groups, such as women, children, persons affected
by HIV/AIDS, persons with mental health problems, migrant and unorganized workers and persons
affected by conflict or displacement.

Recommendations

At the conclusion of the hearings, the inquiry drafted a new National Action Plan to operationalize the
right to health care. It made separate recommendations to the union and state Governments, the state
Human Rights Committees, the NHRC, JSA and to civil society organizations. A key recommendation
was the enactment of a National Public Health Services Act to define the health rights of Indian citizens,
with recognition of special needs areas for vulnerable groups. Further recommendations identified the
responsibilities of government and public and private health care providers to establish mechanisms
to guarantee these rights legally and institutionally, and to “make more justiciable the denial of health
care arising from systemic failures”.*” The recommendations called on state authorities to enact state
public health services laws and rules to recognize and implement the obligations under the national act
and adapt those obligations to local delivery needs, such as by decentralizing the authority to conduct
particular health projects to government agencies at the local level.

46 Centre for Enquiry Into Health and Allied Themes (CEHAT) reported that over 150 individual cases were presented. See: www.
cehat.org/pubhearthc.htm.

47 See: “NHRC Recommendations for a National Action Plan to Operationalise the Right to Health Care, within the broader framework
of the Right to Health”; National Public Hearing on the Right to Health Care organized by NHRC & JSA; 16-17 December 2004;
New Delhi.
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Other key recommendations at national and state levels related to:

e substantially increased funding for public health
e regulation of private health providers

e aregulatory authority to establish, monitor and enforce ethical and quality of practice and pricing
standards

e national guidelines on the right of citizens to good-quality essential drugs
e ¢limination and prevention of coercive population control measures

e measures to encourage a shift towards more socially and ecologically responsible, community-
based health care.

Follow-up

As a result of the inquiry, the Indian Government adopted a rights-based approach to health care that it
is incorporating into its programmes. In 2005, it launched the National Rural Health Mission to provide
accessible, affordable, accountable, effective and reliable primary health care for people in rural areas,
where the majority of the Indian population resides, and especially to the poor and vulnerable sections
of the population. It also seeks to improve the accountability and transparency of health services at all
levels of delivery, with a focus on community participation and feedback.

In March 2006 and March 2007, the NHRC held follow-up review meetings at the national level, leading
to updated recommendations based on negotiations in those meetings. Both public officials and NGO
representatives were invited to the review meetings so that public officials could report action taken
on the NHRC recommendations and NGO representatives could report on the current circumstances
and highlight any contradictory positions. The review mechanism led to the government authorities
submitting compliance reports on their progress in response to the recommendations.
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Case study

2003-05

NATIONAL INQUIRY INTO ACCESSIBLE PUBLIC LAND
TRANSPORT FOR PEOPLE WITH DISABILITIES

NEW ZEALAND HUMAN RIGHTS COMMISSION

Background and context of the inquiry

In 2005, the New Zealand Human Rights Commission (NZHRC) published The Accessible Journey, the
report of a two-and-a-half-year national inquiry into the accessibility of public transport for people with
disabilities.*® The NZHRC's decision to hold the inquiry was a strategic response to the considerable
number of “complaints, inquiries and representations” it had received on this issue over five years.*®
While some complaints were able to be resolved through the NZHRC’s dispute resolution mechanism,
there were some issues raising broader patterns of access that required an appropriately “systemic
approach”.5°

Two discussion forums in Dunedin, and reports of similar transport-related access issues arising in other
parts of the country, influenced the decision to hold an inquiry on a national scale, publicly announced
in September 2003. The first of these forums was led by disability rights organizations, in particular the
National Disabled Persons Assembly, and had led to the establishment of a new Transport Working
Party in 2002. The second forum was led by the NZHRC, at the Transport Working Party’s request,
to look further into accessibility issues for persons with disabilities. The NZHRC found that problems
related to “premises, infrastructure, conveyances, service information and the role of local government
in the provision of accessible public land transport” were not capable of resolution without a whole-of-
community response, requiring action at the level of local transport operators and responsible authorities,
like regional councils, and participation from users and service providers alike."

Preparations for the inquiry coincided domestically with the development of policy in the areas of disability
rights and social inclusion under the Government’s Disability Strategy. There was new recognition of
and attention to transport access issues relating to disability. Internationally, New Zealand was gaining
recognition for its leadership role in the development of the UN Convention on the Rights of Persons with
Disabilities. New Zealand’s delegation to the General Assembly Working Group drafting the Convention
included an NZHRC representative, Robyn Hunt, alongside Government and non-governmental
representatives.

The inquiry was to “inquire into the provision of public land transport in New Zealand, using the Otago
Region and the Wellington Region as case studies” and make recommmendations on:

e |egislative and funding frameworks
e policies and practices
e national public land transport accessibility standards

48 The Accessible Journey: Report of the inquiry into accessible public land transport; New Zealand Human Rights Commission;
2005. The report is available at: www.hrc.co.nz/disabled-people/inquiry-into-accessible-public-land-transport-for-people-with-
disabilities/final-report-the-accessible-journey/. See also “Resource 8, Disability access to public transport inquiry”, National
Human Rights Institutions and National Inquiries: Training Resource Materials; Asia Pacific Forum of National Human Rights
Institutions and the Raoul Wallenberg Institute of Human Rights and Humanitarian Law; 2011.

49 See: www.hrc.co.nz/disabled-people/inquiry-into-accessible-public-land-transport-for-people-with-disabilities/background-information.
50 See: www.hrc.co.nz/disabled-people/inquiry-into-accessible-public-land-transport-for-people-with-disabilities/background-information.
51 Speech notes by Rosslyn Noonan, NZHRC Chief Commissioner, at the launch of the national inquiry; available at: www.hrc.co.nz/

disabled-people/inquiry-into-accessible-public-land-transport-for-people-with-disabilities/resources-and-publications/.
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planning for timely implementation

training standards for public land transport system workers on working with persons with
disabilities.

An inquiry panel was established, chaired by the NZHRC’s Chief Commissioner Rosslyn Noonan with
Commissioners Robyn Hunt and Judy McGregor.

Process of the inquiry and participants

The inquiry process comprised three distinct phases, geared towards engaging a

diversity of participants and perspectives to better gauge and scrutinize the complex
issues involved.

The first phase (July 2003 to April 2004) was preparatory, involving consultation,
further research and initiatives to identify issues for the inquiry. During this
phase, a consultation paper was produced to provide an overview of the issues
identified by various stakeholders, the New Zealand legal, regulatory and
funding frameworks as they stood at that time and a review of international
best practices in the provision of public transport access. The report was
published to assist interested persons to make submissions to the inquiry.

The second phase (April to December 2004) provided six months to
conduct hearings across the country and take submissions from the public
and interested organizations, and then to begin producing a draft report.

The third phase (January to October 2005) was the production of the final
report.

The inquiry proceeded on a participatory and non-adversarial, collaborative approach, encouraging
a more diverse stakeholder involvement than might have been achieved by a “name and shame”
approach. The result was broad participation from central and regional government authorities with
relevant responsibilities in the area, private transport operators, trade unions, professional and training
organizations in the transport industry and relevant advocacy and service organizations. Further, the
consultation report, published in April 2004, was produced electronically, in paper and in other formats,
including Braille, large print, audio and plain language, to ensure access by all persons interested in
submitting.

Two regions — Otago and Wellington — were selected as case studies for the inquiry. This approach,
using local focus group meetings of affected persons, including those with sight and hearing impairment,
enabled the NZHRC to obtain a more detailed understanding of the issues and a perspective on how
particular regional circumstances could be identified and addressed.

The inquiry sought to provide opportunities for as wide participation as possible. Submissions were
invited to be made in a number of ways. Oral presentations were made at public hearings from 28
September to 8 October 2004 in Dunedin, West and South Auckland, Central Wellington, Upper Hutt,
Palmerston North and Hamilton, before the public and the media. The Inquiry Commissioners heard
the submissions and put questions to those persons presenting, including seeking comment on the
submissions of other witnesses.

In addition to the hearings, individuals or organizations could contribute through taped and written
submissions, by completing a standard Consultation Form or by calling a “telephone submission
facility” available during a limited period. The inquiry received 132 submissions in response to the
consultation paper, from persons with disabilities and their families, supporters and caregivers, advocacy
organizations, support and information services, regional councils, transport operators (including
community and professional organizations), local authorities, advisory bodies, District Health Boards
and other government agencies.
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The inquiry posted all submissions online, unless there was an issue of confidentiality, to promote
awareness and interactive participation and enable responses to and comment on earlier submissions.

Recommendations

The inquiry made a broad finding that meeting the needs of persons with disabilities was inappropriately
treated as a social service rather than a matter of human rights. This treatment set them apart, rather
than taking them as citizens and residents of New Zealand and as users of the public transport system.®?
Its recommendations were directed to addressing this fundamental deficiency.

The inquiry report’s major recommendations were aligned to four key requirements for development:

e adoption of a common definition of disability

e direct participation of disabled people in planning processes

e industry-wide disability awareness and competency training

e mandatory national accessibility design performance standards.%®

The inquiry revealed a general lack of understanding or consensus about the meaning of disability and
the extent of disabilities for which the transport industry and other stakeholders needed to account,
even though a comprehensive and unambiguous definition of disability was already contained in the
1993 New Zealand Human Rights Act. It recommended this definition be incorporated in all future
planning, policy, practices and data collection in the transport industry and responsible government
authorities in this field.

Photo by the New Zealand Human Rights Commission.

52 The Accessible Journey: Report of the inquiry into accessible public land transport; New Zealand Human Rights Commission;
2005; at 9.40; p. 153.

53 The Accessible Journey: Report of the inquiry into accessible public land transport; New Zealand Human Rights Commission;
2005.
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The inquiry found that gauging the needs to be met in creating the “accessible journey” was impossible
without the participation and consultation of those who actually experienced living with disability. It made
specific recommendations to amend various laws to ensure mandatory consultation and to establish
a national advisory committee of persons with disabilities to advise the Minister for Transport on the
development of accessibility performance benchmarks and of schemes for disability awareness and
competency training and professional development for those working in the industry. The inquiry also
recommended that the attainment of disability awareness and competency to a national standard should
be a minimum requirement in all training for service delivery, in licensing and at the basic contractual level
in council negotiations for transport services.

The inquiry’s report found unequivocally that mandatory standards were essential to guarantee
consistent improvement in accessibility, as well as certainty in the process for all stakeholders.5* The
different opinions and concerns raised in submissions indicated to the NZHRC the controversial nature
of this recommendation and the possible financial demands that might arise for those responsible for
implementing these standards. In recognizing these concerns, the inquiry made further recommendations,
based on international experiences, for an “implementation timetable which closely follows the capital
investment cycles”, with chronological compliance milestones that would anticipate the variability of
resources and circumstances in relation to public land transport in different areas across the country.%

The report divided its recommendations into two categories: those that could be costly and required
amendments to existing law, policy and procedure, and those that required little change in cost or
institutional frameworks and could therefore be implemented more easily and immediately.

Follow-up

Since completing the inquiry, the NZHRC has maintained current information on its website related
to the inquiry, including background information and resource documents, a bulletin of legislative
reform and policy developments and a “what’s new” section that provides regular updates. In 2009, it
promoted continuing broad participation in monitoring the implementation of inquiry recommendations
by conducting an online survey for persons with disabilities on their experiences in the transport system
and by encouraging input from service providers and interested authorities and organizations.

Government and transport providers and organizations have responded to the inquiry’s recommendations
in a variety of ways.

The New Zealand Transport Agency has established a set of minimum accessibility standards that
cover the technical requirements for standard vehicle quality, to be followed by regional authorities when
entering new contracts for urban timetabled bus services.5¢

In 2008, the Government released a long-term Transport Strategy (until 2040) that acknowledged the
findings of the NZHRC's Accessible Journey report®” and identified as one of the key challenges the need
to ensure mobility and access needs of older people (and also people with disabilities and those who are
transport disadvantaged in other ways).%® The Strategy set “improving social connectivity by overcoming
transport disadvantage and actively planning for accessibility” as one of its strategic objectives.*®

54 Ibid; at 9.46; p. 154.
55 Ibid; at 9.53-9.54; pp. 156-7.
56 “Legislation and policy developments”; New Zealand Human Rights Commission; available at: www.hrc.co.nz/disabled-people/

inquiry-into-accessible-public-land-transport-for-people-with-disabilities/legislation-and-policy-developments/.

57 The New Zealand Transport Strategy 2008; at 4.5 (“Improving access and mobility”); Ministry of Transport, Government of New
Zealand; available at: www.transport.govt.nz/ourwork/Documents/NZTS2008.pdf.

58 Ibid; at 2.2.5 (“Changing demands arising from the ageing of population”).
59 Ibid; at 4.5 (“Improving access and mobility”).
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[t found that “integrated planning (including accessibility planning) and improved urban design”,
measures to improve availability and affordability of shared transport modes and the development
of “less traditional passenger transport such as demand-responsive and community transport” were
necessary actions to help overcome inaccessibility issues for the “transport disadvantaged”.®® The
Strategy allocated responsibility for implementation and monitoring with the Government, in particular
the Ministry of Transport.

The Public Transport Management Act 2008 has been enacted. It empowers regional councils to set
accessibility and other quality standards with which commercial providers of public transport services
must comply. Further, it requires that the Regional Public Transport Plans, which are an important
cornerstone of the planning and operating framework of public land transport in New Zealand, provide
for the needs of those with disabilities, among other “transport disadvantaged” groups, including through
obligations to consult transport disadvantaged representative groups in the production of each plan, to
be kept updated at least every three years.®

Information signs in Braille are now required in taxis by law, under a Land Transport Rule, and taxi and
commercial bus drivers must complete “passengers with special needs” awareness training to obtain
the appropriate licence.

60 Ibid; at 4.5 (“Improving access and mobility”).

61 “Legislation and policy developments”; New Zealand Human Rights Commission; available at: www.hrc.co.nz/disabled-people/
inquiry-into-accessible-public-land-transport-for-people-with-disabilities/legislation-and-policy-developments/.  See also the
Public Transport Management Act 2008; available at: www.legislation.govt.nz/act/public/2008/0087/latest/DLM1179939.html.
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Case study

2005-06

NATIONAL INQUIRY INTO TORTURE

NATIONAL HUMAN RIGHTS COMMISSION OF
MONGOLIA

Background and context

Mongolia became a State party to the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) on 2 November 2000. Torture is prohibited in the Constitution
of Mongolia and in Mongolia’s Criminal Procedure Law.®? Even though Mongolian law includes several
references to torture, the existing law was inconsistent in many important respects with the CAT.

The NHRC received a large number of complaints of torture and other forms of ill-treatment, particularly
occurring during pre-trial police custody of suspects. It was also aware of other cases of alleged torture
of suspects of homicides and other serious crimes, reported in the media or dealt with in the courts.

In view of the mounting evidence of the systemic practice of torture, the NHRC decided in 2004 to
undertake a national inquiry into torture and cruel, inhuman and degrading treatment and punishment.
The principal objective of the year-long national inquiry was to monitor the extent of implementation
of obligations arising under the CAT. The terms of reference of the inquiry included the investigation
of individual complaints of torture and the examination of laws, policies, procedures and regulations
relating to torture and other ill-treatment. The inquiry also sought to identify factors that contributed to
human rights violations and other unlawful situations and develop recommendations for implementation
by the parliament, the Government and the courts.

The Raoul Wallenberg Institute of Human Rights and Humanitarian Law (RWI) provided technical
support, training and capacity building to the NHRC to help prepare the Commissioners and staff for
the task which lay ahead.

Process of the inquiry and participants

The national inquiry was launched by Chief Commissioner Suren Tserendorj. The day-to-day conduct of
the inquiry, including the chairing of public hearings, was handled by Commissioner Dashdorj Jadamba.
The NHRC was working with a very small number of staff members and a very limited budget and so it
had to confine its activities to only nine of Mongolia’s 21 aimags (provinces). The initial research identified
these nine as areas where torture was allegedly most prevalent.

The inquiry conducted a range of activities to obtain evidence and testimonies from victims, the judiciary,
law enforcement officials, prosecutors and defence attorneys, NGO activists and the general public. It
met with approximately 600 justice officials, including judges, prosecutors and law enforcement officers.
The inquiry also sent interview surveys to approximately 1400 detainees and received 1338 completed
responses. The surveys were a particularly important tool for the inquiry to obtain evidence from the very
persons who are most at risk of torture. The inquiry received and investigated more than 50 complaints
on the subject of torture. It conducted a number of interviews with detainees, both in the capital city and
regional centres. It undertook monitoring visits to prisons and to “apprehension” and pre-trial detention
facilities. The inquiry also prepared several case studies on “torture files”.

62 Human Rights and Freedoms in Mongolia in 2006; National Human Rights Commission of Mongolia; p. 4. The report is available
at: www.asiapacificforum.net/members/full-members/mongolia/downloads/annual-reports/Annual_Report_2006.pdf. See also
article 10 of the Constitution, articles 10.4 and 10.5 of the Criminal Procedure Law and article 251 of the Criminal Code.
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Photos by the National Human Rights Commission of Mongolia.

The NHRC extended an invitation to Professor Manfred Nowak, then UN Special Rapporteur on Torture,
to participate in the inquiry. The Government of Mongolia had already extended a standing invitation
to all special procedures and now issued a specific invitation to the Special Rapporteur on Torture to
visit Mongolia as part of his mandate. He visited Mongolia from 6 to 9 June 2005. Although he did not
take an official part in the national inquiry, he met with Commissioners and staff and provided his expert
advice to them in response to their questions and requests. In his formal report following his country
visit, he commended the NHRC’s initiative in conducting the inquiry.%® He reported that the domestic
laws at the time did not include a definition of torture that accorded with the requirements of article 1 of
the CAT.®

The inquiry reported that the legal profession related varying experiences regarding torture. Judges
testified that in many instances the accused would withdraw their testimony during the trial hearings
as it was “made under coercion and duress from the investigators”.®® Defence lawyers gave evidence
that battering, cruel treatment, forced confessions and intimidation were common practice in criminal
proceedings.® By contrast, the prosecutor’s office maintained that “such offenses are rare”.%”

Out of the 1338 detainees who responded to the survey, 39.9 per cent alleged that they had made
confessions under duress and threats and 32 per cent under coercion and force.®® The situation was
especially severe in the Gants Khudag and Tuv Aimag detention facilities, where 44.6 per cent of the
respondents alleged that they had made confessions under duress and threat and 36.7 per cent under
coercion and force.®

63 Report by the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mission to Mongolia;
2006; pp. 5-6; see: E/CN.4/2006/6/Add.4; available at: www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/Visits.aspx.

64 Ibid; p. 7.

65 Human Rights and Freedoms in Mongolia in 2006; National Human Rights Commission of Mongolia; p. 10.

66 Ibid; p. 10.

67 Ibid; p. 10.

68 lbid; p. 10.

69 Ibid; p. 10.
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Recommendations

The inquiry confirmed the existence in Mongolia of a systemic practice of torture and ill-treatment that
was endemic throughout the criminal justice process. According to the Mongolian Commission:

The findings from the proceedings of the public inquiry conclude that torture and cruel, inhumane
and other degrading treatment of the suspect, accused and witness persist in the operations of
criminal justice inquiry and investigation, detention and remedial committal agencies by police,
intelligence service and detention facility staff. In particular, long established practices in criminal
proceedings to apprehend individual to compel confessions in commissioning of crime, and the
conditions of state confinement facilities itself amount to gross torture practices.”™

The inquiry found a number of problems with the procedures, practices and regulations of law enforcement
officials, including “inferior investigations processes, lack of proper accountability mechanisms, abuse
of authority, excess of power and impunity in the operations of law enforcement officials which leads
to gross violations of human rights, and the infliction of serious physical injuries, mental duress and
death”.”

Some specific findings of the inquiry included forced confessions resulting from duress; the existence
of an “incentives” system that encouraged and rewarded law enforcement officers who extracted the
highest number of confessions; extended shackling and handcuffing of detainees for prolonged periods;
poor conditions in detention facilities; the imposition of additional charges on top of existing ones as a
means of extracting confessions; and the lack of time limits for pre-trial detention. The inquiry’s report
included case studies outlining the forms of torture reported by persons who had given evidence to the
inquiry panel and described when, during the criminal justice process, the majority of violations were
taking place.

The inquiry also identified a number of provisions in domestic laws that were incompatible with
international treaty obligations and standards. The inquiry noted that the “criminal and criminal procedure
laws are not compatible with international treaties prohibiting torture and do not serve as safeguards in
the prevention of torture and ill-treatment”.”

The inquiry made recommendations to:

e remove inconsistencies between domestic laws and treaty obligations under the CAT

e address the deficiencies in regulations, procedures and practices that gave rise to torture and
other human rights violation, to create disincentives for law enforcement officers to use torture as
a means of extracting confessions

e increase the accountability and prosecution frameworks for public officials
e place time limits on detention and reduce the incidence of detention being imposed

e improve conditions during detention, including increasing medical services in detention and
permitting and encouraging more visits to detention centres

e ensure the prompt and fair investigation of allegations of torture
e provide more adequately for rehabilitation of torture victims and compensation for them

e make systemic change in Mongolia through the establishment of independent monitoring
mechanisms at all stages of the criminal justice system, including investigation, detention and
imprisonment

e include torture in legal education.

70 Ibid; p. 30.

71 “Report by the Mongolian National Human Rights Commission on Torture and Human Rights”; Raoul Wallenberg Institute of
Human Rights and Humanitarian Law; Powerpoint presentation.

72 Human Rights and Freedoms in Mongolia in 2006; National Human Rights Commission of Mongolia; p. 30.
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Follow-up

The inquiry’s report and recommendations attracted extraordinary attention throughout the Mongolian
political and legal systems and in the community. The Parliament of Mongolia, the Government, the
Supreme Court and other courts, law enforcement and criminal justice officials, lawyers and NGOs were
all involved. The NHRC played a central role, working closely with other agencies and organizations to
pursue implementation of the recommendations.

The report of the inquiry was tabled in the Parliament of Mongolia by the Chief Commissioner soon after
its completion. The Parliament debated the report for two days and provided a prompt and substantial
response, specifically directing the Prosecutor General and Ministry of Justice to reform their practices
and procedures. It also called for the establishment of a high-level working group to review and
recommend amendments to domestic laws, to ensure compliance with Mongolia’s obligation under the
CAT. Additionally, the Parliament directed the allocation of 1.5 billion Mongolian tughrik (about USD 1.3
million) to improve conditions within detention centres. Finally, the Parliament called for the allocation of
significant funds to upgrade forensic investigative apparatus and knowledge, and to provide training for
law enforcement officials on alternative means of obtaining evidence.” During the course of the debate,
the NHRC advised the Parliament on the content of the resolution.

Soon after the tabling of the report, the Chief Commissioner of Police and the Court Decision
Implementation Officer were dismissed.

In addition, and importantly, the Supreme Court of Mongolia adopted Resolution 45 on 30 October 2006.
The resolution provided interpretative assistance in relation to certain articles of the Criminal Procedure
Code and Civil Code, specifically in relation to compensation for harm caused by illegal actions of inquiry
officers, investigators, prosecutors, and judges during criminal proceedings. The resolution was drafted
with the assistance of the NHRC.™

Working in a series of courses with RWI, the NHRC has conducted a range of follow-up activities,
including training for judges, prosecutors, prison officials, public servants, police, NGOs and others. The
NHRC has also conducted investigations of border military bases.

73 See: “Resource 7, Freedom from Torture Inquiry”, National Human Rights Institutions and National Inquiries: Training Resource
Materials; Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and
Humanitarian Law; 2011.

74 See: “Resource 7, Freedom from Torture Inquiry”, National Human Rights Institutions and National Inquiries: Training Resource
Materials; Asia Pacific Forum of National Human Rights Institutions and the Raoul Wallenberg Institute of Human Rights and
Humanitarian Law; 2011.
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