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I 	 Introduction

The Raoul Wallenberg Institute (RWI) in partnership with the East Africa Law Society (EALS) held 
a three day workshop from 12 to 14 December 2012 to discuss East African regional perspectives 
on international criminal law and justice.

The International Criminal Court (ICC), governed by the Rome Statute, is the first permanent, 
international criminal court established to help end impunity for perpetrators of the most serious 
crimes of concern to the international community. Outside of the arena of international criminal 
law, regional mechanisms have often become the implementation means of choice, and sometimes 
have proven more effective than universal mechanisms, including in relation to human rights. 
Geographical proximity, common languages and values, and shared historical heritage could 
promote greater understanding and cooperation at the regional level.

The ICC operates on the basis of complementarity and will only assume jurisdiction where 
the State concerned is unwilling or unable to prosecute crimes coming within the ambit of the 
Rome Statute. The ICC does not act if a case is being investigated or prosecuted by a domestic 
judicial system with jurisdiction unless the domestic proceedings are not genuine. The Rome 
Statute did not anticipate a role for regional courts to exercise criminal jurisdiction over crimes 
that would otherwise be tried by the ICC or at the domestic level; that responsibility rests with 
domestic systems.

Some political leaders in Africa have criticised the ICC for being too focused on violations 
in Africa and they have proposed the grant of international criminal jurisdiction upon the African 
Court on Human and People’s Rights (AfCHPR) and the East African Court of Justice (EACJ). These 
developments and their possible motives beg the question if regionalisation of international 
criminal law and justice is desirable, if at all feasible, or if it only undermines the role of the ICC 
and that of national judicial systems, and generally the fight against impunity by fragmenting and 
weakening international criminal law.

The workshop aimed:

•	 to appreciate the existing legal and policy regimes governing transitional justice at 



Workshop on Regional Approaches to International Criminal Law10

universal, regional and national levels within an East African context;

•	 to provide a Forum for discussing East African perspectives on regional approaches to 
international criminal justice and linkages with developments within the East African 
Community (EAC) to extend the jurisdiction of the EACJ; and

•	 to formulate concrete recommendations on the establishment of an effective transitional 
justice regime for East Africa, pursuant to the principle of complementarity.

The workshop was facilitated by a carefully selected group of legal experts from the 
region, complemented by international experts in the area of international criminal law. The 
participants were drawn from the five EAC countries and comprised legal practitioners - both 
from government and private sector lawyers – as well as representatives of regional institutions 
and academia. The total number of participants was 39, made up of 17 females and 22 males.1  
The workshop delivery was by way of presentations, group work and plenary discussions that 
generated recommendations on how regional interventions may be structured and utilised to 
promote international criminal justice within the East African context. The workshop drew up a 
list of recommendations along the following six themes: ICC Effectiveness in East Africa; the role 
of truth seeking initiatives; Special Tribunals; the role of traditional, customary and informal 
justice mechanisms in transitional justice processes; gender based violence in transitional 
justice; and the proposal to extend jurisdiction to the EACJ.

In conclusion, the participants addressed the East African perspective of international 
criminal law in a holistic manner, approaching it as one of many mechanisms of transitional justice, 
which is also visible in the breadth of the recommendations. The participants had different views 
on if, and how, the EACJ should be granted international criminal jurisdiction, they were however 
agreed that, having in mind what is expected and demanded of a court dealing with international 
crimes committed under vast time and space, the EACJ does not to date enjoy that capacity.

1	  List of Participants is attached hereto as Annex 2.
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II	 Official Opening

In his opening remarks, the President of the EALS, Mr. James Mwamu, welcomed participants to 
Arusha and in particular to the regional workshop titled “Regional approaches to International 
Criminal Law - East African Perspectives”.  He introduced the EALS as the premier regional bar 
association of East Africa, bringing together the National Law Societies of Burundi, Kenya, 
Rwanda, Uganda, Tanganyika and Zanzibar, with over 10,000 individual lawyers as members. He 
highlighted the work of the EALS in enhancing the rule of law, human rights and good governance 
with a view to promoting sustainable social and economic development, and thanked RWI for 
partnering with EALS to organize the meeting.

He opined that throughout 2012 there had been interesting developments and sentiments 
expressed towards handling international crimes at regional and continental level. In April the 
EALS had convened a regional consultative forum with members of the legal fraternity to discuss 
the revised protocol to extend the jurisdiction of the EACJ. This was at a time when the EAC was 
proposing to restrict the court’s jurisdiction solely to matters of trade and commerce. In the EAC’s 
opinion, the EAC member states had access to the AfCHPR, a view that Mr. Mwamu did not perceive 
as anchored in the existent situation on the ground.2 This, he said, was not in tandem with the EAC 
Treaty’s proclamations of being “people-centered” and “market driven”.

Mr. Mwamu further informed participants about the resolution of the East African Legislative 
Assembly (EALA), petitioning the EAC to grant international criminal jurisdiction to the EACJ. If 
effected, the proceedings against four Kenyans accused of complicity in the 2008 post-election 
violence in Kenya would be transferred from the ICC to the EACJ. The EALS issued a statement 
addressed to the political and executive heads of the EACJ, EALA and the EAC calling for caution 
in the implementation of such a resolution, since it would require a review of the technical, legal 
and financial capacities of the EACJ, and might not necessarily translate into more efficient justice 
for victims of international crimes. Mr. Mwamu concluded by urging the participants to make 
2	 Contrary to the EAC’s opinion that all the 5 EAC member states had signed the Declaration granting direct 

access to the Court for individuals and Non-Governmental Organizations, it was only Tanzania that had done so 
as required by Article 34(6) of the Protocol establishing the Court.  Furthermore, unlike the EACJ, the AfCHPR 
required exhaustion of local remedies by all potential litigants. 
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use of this important platform to discuss and reflect on the ongoing developments related to 
international crimes and transitional justice for the East African region.

Mr. Josh Ounsted, the Head of the Kenya Office of RWI gave a brief background of the 
organization as an independent academic institution with a mission to promote universal respect 
for human rights and humanitarian law by means of research, academic education, dissemination 
and institutional development. He further pointed out that the two pronged approach of RWI 
was to combine academic programs with an extensive international human rights capacity 
development program. This approach provided a unique platform where theory and practice were 
able to meet and interact in order to further the development and application of international 
human rights law.

He informed the participants that as an institution engaged in the sensitive human rights 
field, and in order to ensure that the Institute’s work was not sidetracked by political posturing, 
RWI was not involved in monitoring human rights or in advocacy on human rights issues, but only 
on capacity building in a wide range of human rights, humanitarian law and international criminal 
law issues. Mr. Ounsted expressed his appreciation for the work of EALS, together with RWI 
and for the generous support of the Swedish International Development Agency (SIDA), which 
had made the conference possible. He challenged the participants to work towards formulating 
concrete recommendations on regional approaches to international criminal justice, and how they 
best could be implemented.
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III	 Key Note Address on 
Transitional Justice

	 by Michel Ndayikengurukiye on behalf of 
the Honourable Principle Judge of the East 
African Court of Justice

Mr. Michel Ndayikengurukiye, Research Officer at the EACJ, began his presentation by defining 
transitional justice. According to the International Centre for Transitional Justice, transitional 
justice refers to the set of judicial and non–judicial measures that had been implemented by 
different countries in order to redress the legacies of massive human rights abuses in times of 
transition from conflict and state repression to the democratic rule of law. He noted that legal 
scholarship had agreed on a number of elements that could constitute transitional justice 
mechanisms, including criminal prosecutions, reparations, institutional reform and truth 
commissions.

Regarding the experiences of transitional justice within the EAC, he noted that save for the 
United Republic of Tanzania; all other EAC partner states had in the recent past experienced serious 
socio-political conflicts that had caused enormous losses in terms of human lives, properties and 
resources.

Starting with the example of Burundi, Mr Ndayikengurukire highlighted that following the 
political-ethnic conflict that started in 2000, when the Arusha Peace and Reconciliation Agreement 
was signed, the Burundi government proposed to set up a Truth and Reconciliation Commission. 
However, this Commission had yet to be established.

In the aftermath of the post-election violence in Kenya in 2007, two commissions were 
established to investigate the elections: a commission of inquiry on post-election violence, and 
a commission to review the elections. Among the recommendations from the commissions was 
to set up a truth and reconciliation commission and a special tribunal. To date, a Truth, Justice 
and Reconciliation Commission had been established, while attempts to establish a tribunal had 
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been unsuccessful due to lack of support from the Parliament. The inability to set up a tribunal 
prompted the ICC to conduct investigations into the post-election violence in Kenya, which had 
trigged politico-diplomatic actions at regional and continental levels to pursue a deferral of the 
ICC proceedings by the United Nations Security Council (UNSC).

Turning to Rwanda, Mr. Ndayikengurukire noted that the Rwandan experience was such that 
after the 1994 Rwanda genocide of Tutsis and moderate Hutus, the judicial system had collapsed 
and many judges had either been killed or had fled the country. The new leaders realised that 
if the genocide cases were submitted to the traditional justice system mechanisms, the process 
would have taken up to 200 years to complete. The Government therefore set up the Gacaca Courts 
within local communities. The Gacaca courts trials had the advantage of being expeditious, and 
their sentences included reduced periods of imprisonment and submission to reconstruction 
programmes. It had been documented that Gacaca courts contributed greatly to the country’s 
reconciliation. The International Criminal Tribunal for Rwanda (ICTR), whose main mandate was 
to prosecute the planners of the genocide, had brought to trial about 70 persons with 100 times 
the financial resources.

For the Ugandan case, the experience with transitional justice started following the failure 
to end the twenty year old war against the Lord’s Resistance Army (LRA). The Government had 
passed the Amnesty Act in 2000, but after the ratification of the Rome Statute in 2003, it opted to 
refer the LRA situation to the ICC. Despite attempts by cultural and religious leaders from Northern 
Uganda to persuade the ICC prosecutor to spare the rebels, arrest warrants had subsequently 
been issued against Joseph Kony, the LRA leader, and four of his closest commanders. This led to 
the failure of the 2006-2008 Government-LRA negotiations, as Joseph Kony had entered into the 
negotiations on the condition that ICC prosecutions would be suspended.

The plenary session discussed the issue of the effectiveness of the national judicial systems 
in Rwanda. In response it was noted that transitional justice mechanisms were more effective 
when they were home grown, but also when they operated on a complementary basis to 
international justice mechanisms. He further noted that following Kenya’s failure to get a deferral 
of ICC prosecutions from the UNSC, an EAC Heads of State summit adopted a resolution to consider 
possibilities of extending the EACJ’s jurisdiction over human rights and some international crimes. 
In conclusion, Mr. Ndayikengurukire indicated that the new chairperson of the African Union 
Commission (AUC) had proposed the establishment of an African home grown criminal justice 
system, and so far had successfully raised funds to ensure that Chad President Hissen Habré would 
be prosecuted on the African continent, putting an end to Belgian ambitions to prosecute him.
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IV	 Synthesis of the 
Presentations and 
Plenary

A) 	 Presentation: International Criminal Law, the 
International Criminal Court and Transitional 
Justice, by Professor Lyal S. Sunga 

Professor Lyal S. Sunga, an expert in international human rights, humanitarian law and international 
criminal law, participated throughout the conference. As a visiting professor at RWI, he was also 
closely involved with the planning and preparation of the workshop.

In the opening presentation, Professor Sunga pointed out the range of mechanisms currently 
in existence that were intended to promote and protect human rights and to ensure justice. He 
reviewed the customary bases upon which states relied to assert criminal jurisdiction, namely:

•	 Territorial basis as a result of an offence being committed within a state’s territory;

•	 Nationality basis arising out of a situation where an offender was a national of the state;

•	 The Protective Principle arising where a state could show that its national interest has 
been threatened by the offence; 

•	 The Passive Personality Principle, which took into account the nationality of the person 
injured by the offence; and

•	 Universal jurisdiction arising out of offences which were recognized under international 
law as being prosecutable by any state, like for example piracy and slave trade.
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While reviewing the various bases for asserting State criminal jurisdiction available to states, 
Professor Sunga pointed out that the world needed international criminal law to deal with crimes 
where the State was unwilling to prosecute offenders, perhaps because it was directly implicated 
in the perpetration of atrocities, or in situations where the State was unable to prosecute, perhaps 
because of a collapse of the judicial system or even of the entire State due to war or other public 
emergency. Moreover, international criminal law could ensure that crimes of particular concern 
to the international community as a whole would not go unpunished for other reasons, such as 
difficulties in getting hold of the alleged offender, lack of fairness and objectivity at the level of 
domestic proceedings.

Professor Sunga highlighted the role of international criminal law to halt ongoing crimes 
by arresting the criminal suspect, and to bring to trial and punish the criminal according to 
internationally recognized norms of law and justice, and above all, to deter crimes under 
international law in the future. He also underlined the important role that international criminal 
law could play with regard to ensuring regional and international peace and security.

He further noted that international criminal law drew on international customary rules that 
dated back to religious codes in ancient China, Egypt, India, Greece and Rome. He cited the 1474 trial 
of Peter Von Hagenbach, and referred to the Vienna Congress of 1815, the Lieber Code that arose out 
of the American Civil War of 1863, the formation of the International Committee of the Red Cross in 
1864, and the first Hague Peace conference held in May 1899, as vital steps in the process towards 
the codification of international criminal justice. More recent landmarks of international criminal 
law were exemplified by the Treaty of Versailles in 1919, the Nuremburg and Tokyo international 
military trials, and the adoption of the Convention on the Prevention and Punishment of the Crime 
of Genocide in December 1948, all of which were followed by the four Geneva Conventions of 12 
August 1949, and the eventual establishment of the International Criminal Tribunal for Yugoslavia 
(ICTY), the International Criminal Tribunal for Rwanda (ICTR) and the ICC.

Professor Sunga outlined the main structures and operating principles of the ICC and argued 
that while the ICC had opened formal investigations into seven situations, all situated in Africa, in 
three out of the seven cases the calls to have the ICC handle the cases were made by the respective 
governments themselves, in particular, Democratic Republic of Congo, the Republic of Uganda and 
the Central African Republic. Moreover, an additional two cases (the case of Darfur and that of 
Libya) had been referred to the ICC by the UNSC. While the final two cases (Kenya and Ivory Coast) 
had been instituted by the ICC prosecutor, the transfer of the Kenyan case to the ICC was made 
on the recommendation of the AU in line with Kenya’s own Wako Commission report, which had 
expressed its doubts over Kenya’s willingness and ability to bring to trial the suspects.

Professor Sunga also underlined:

•	 that the ICC was undertaking preliminary investigations also in other parts of the world, 
such as Colombia, Georgia, Honduras, North Korea, and Palestine;

•	 the role of other internationalized special courts, such as the SCSL, the extraordinary 
chambers in the courts of Cambodia, and the special tribunal for Lebanon;

•	 that international criminal prosecutions formed part of a wider panorama of 
international justice that also involved truth commissions. Truth commissions could 
support criminal prosecutions and had many advantages over criminal tribunals, 
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such as the flexibility to place atrocities and conflict in larger historical perspective, 
to document the key events, and to recognize victims and survivors. However, truth 
commissions also risked undermining individual criminal responsibility, particularly 
where amnesties were used on a blanket basis; and

•	 that in post conflict situations, traditional or customary law solutions could also 
contribute towards transitional justice.

B) 	 Presentation: The principle of Universal 
Jurisdiction and the Report of the AU-EU 
Adhoc Expert Group on Universal Jurisdiction 
and its regional application, 

	 by Professor Chris Maina Peter

Professor Chris Maina Peter, a human rights expert based at the School of Law at the University of 
Dar es Salaam, gave a presentation on his participation in the Technical Ad hoc Expert Group on 
the principle of universal jurisdiction that was jointly created by the AU and EU.

Professor Maina started his presentation by defining universal jurisdiction as a universal 
principle that allowed states and international organizations to claim criminal jurisdiction over an 
accused person regardless of where the alleged crime was committed, the accused’s nationality, 
country of residence or any other relation with the prosecuting entity. He went on to indicate 
that crimes prosecuted under universal jurisdiction were considered crimes against all, and were 

An interactive session in the break out groups, Professor Lyal S. Sunga dialogues with Mr. 
Kegoro’s team members.
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too serious to tolerate jurisdictional arbitrage. To illustrate his point, Professor Maina gave the 
example of General Pinochet, as he committed a crime in Chile, travelled to England and charges 
were set out in Spain. He informed participants that while it could be stated that universal 
jurisdiction was a relatively new concept, its elements have long been applicable, although rarely 
invoked. For example the four Geneva Conventions of 1949 required the contracting parties to 
search for and bring before their own courts, persons alleged to have committed grave breaches 
against the conventions.

The concept of universal jurisdiction, he noted, received a great deal of prominence in Africa 
in the 1990s, when courts in several countries such as Belgium and France began issuing warrants 
against African rulers and governmental officers, i.e Rose Kabuye, former protocol officer of 
President Paul Kagame. As a result, at the Heads of State meeting in July 2008 this concept was 
resolved to be studied. To affect this resolution, a group of experts was set up. Subsequently, 
the Technical Ad hoc Expert Group, consisting of joint chairpersons such as Professor Antonio 
Cassese, Dr. Mohamed Bedjaoui, professors from Belgium, Australia, and Tanzania, and Professor 
Maina himself, produced a report on the principle.

The major observations from the report were that the principle was recognized in 
international law and was also being applied. A considerable number of states, particularly in 
Europe, had laws allowing application of the principle. In Africa, the principle’s application was 
rendered difficult due to the lack of a comprehensive legal framework.  Only about 33 out of the 
54 countries in Africa had the appropriate legal framework. Out of these 33 African states, only a 
few countries had new laws, such as Burundi, which passed one in 2003 that addressed genocide 
but not crimes against humanity.

Turning to an analysis of the legal regimes across East Africa, Professor Maina indicated that 
Kenya had two types of law: one that was passed in 1968 addressing the Geneva Conventions, but 
also a law adopted in 2008. In Rwanda, laws were passed in 2004 and 2012, addressing the three 
areas: crimes against humanity, genocide and war crimes. Tanzania had the least developed legal 
framework as it was developed in 1957 and 1959, based on the British colonial laws as part of 
adopting the Geneva Conventions. Uganda had the 1964 law addressing the Geneva Conventions 
and a new law passed in 2010 which caters for war crimes. Professor Maina therefore noted that 
Rwanda and Uganda could provide model legal frameworks for other states to follow.

The technical expert group also observed an aspect of double standards of the application of 
the principle. This was found related to the disproportionate amount of warrants issued against 
African states. Another observation was that in some cases the courts had issued warrants when a 
summons should have been issued instead.

Finally, a result of the AU noting the absence of the legal framework in most African countries 
has been a model law adopted in July 2012 to serve as a guide to African states. The AU added a 
number of new offences that states could consider to include in their national law, such as piracy, 
drug trafficking and terrorism.

The discussion between Professor Maina and the participants was moderated by Ms 
Holo Makwaia, a Senior Appeals Counsel at the ICTR. The discussion focused on the need for 
African states to develop and strengthen national policies and laws to address the absence of a 
comprehensive domestic legal framework that would otherwise counter referral of cases to the 
ICC.  The recommendations from this session are captured in the Resolutions that relate to the 
establishment of effective domestic legal regimes to ensure accountability for international crimes. 
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C) 	 Presentation: Theories and Strategies on how 
to further access to Justice and accountability 
through gender awareness, by Ms. Holo 
Makwaia and Ms. Sarah Kihika Kasande

The presentation on theories and strategies on how to further access to justice and accountability 
through gender awareness was held by Ms. Sarah Kihika and Ms. Holo Makwaia. Ms. Sarah Kihika 
was a Programme Associate with the Uganda office of the International Centre for Transitional 
Justice with extensive experience and in-depth knowledge on transitional justice, gender justice, 
international criminal law, humanitarian law and human rights law. Ms. Holo Makwaia was a 
Senior Appeals Counsel at the ICTR, specialized in sexual violence and crimes, as well as a founder 
of the Tanzania Women Lawyers Association.

By way of introduction, the presenters said that women were often used as a tool in 
war-time and in many recent conflicts women figured disproportionately as victims of grave 
violations which included, but were not limited to, crimes such as systematic rape, sexual 
slavery, forced marriage, forced pregnancy, and forced sterilization or abortion. An example was 
given from the Ugandan context where women particularly suffered during the two decades of 
conflict.

The two presenters went on to note that despite increased international attention to the 
gender dimensions of conflict, the transitional justice field remained largely gender-blind. The 
patriarchal constructions of transitional justice processes often privileged the conflict experiences 
of men over those of women. As a result, men were provided with differential protection. 
Significant developments such as the growth of international jurisprudence on gender-based 
violations and resolutions such as UNSCR 1325/2000 and 1820/2008 on women, peace, and 
security had not been integrated in the different transitional justice initiatives established by 
post conflict societies.

In order to mainstream gender justice in transitional justice processes, the presenters 
proposed that the scale and impact of violations experienced during conflict required solutions 
that not only provided meaningful measures of justice for a very large number of victims, but 
that they also had to address and contribute to the transformation of the root causes of conflict. 
Transitional justice processes had to endeavour to do more than just secure justice for individual 
human rights violations. The context of inequality and injustice that gave rise to conflict in the first 
place had to be addressed and the structures of inequality and discrimination that underpin the 
violence needed to be transformed. In order to achieve this, women’s participation in transitional 
justice processes had to be ensured.

Ms. Kihika and Ms. Makwaia noted that the Juba Agreement had provided a strong foundation 
for securing accountability for the range of Sexual and Gender Based Violence (SGBV) committed 
during the course of the conflict. However to date, commitments made in the Juba agreements 
had not translated into meaningful opportunities for women to access institutions administering 
justice for conflict-related atrocities. In Thomas Kwoyelo’s indictment there was not a single count 
of rape, yet there were a number of girl mothers in Gulu and Pabbo who attested to have been 
abducted by him. In addition, the presenters decried the fact that a particular document, referred 
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to as the Draft policy recommendation on traditional justice and truth telling3, was not gender 
sensitive and did not address the distinct violations experienced by women.

The presenters highlighted several physical, social and economic and political barriers to 
justice for victims of gender based violations. More specifically these barriers often consisted 
of stigma attached to rape survivors, insufficient information about rights and high levels of 
poverty, which in correlation with illiteracy prevented victims from seeking redress from legal 
processes. The existent cultural attitude towards victims of gender based violations was also 
found in the archaic criminal provisions on rape and other forms of sexual violence under the 
penal code. Furthermore the grossly inadequate infrastructure for legal and judicial services 
compounded by the very limited number of legal aid service providers was cited as an additional 
barrier.

 From the plenary and the presentations the following recommendations emerged:

•	 The need to take into account the social, economic, historical, cultural and political 
context in order to effectively implement strategies to address SGBV in post-conflict 
settings;

•	 The need to enable the involvement and effective participation of vulnerable groups;

•	 The need for increased civil awareness of SGBV issues;

•	 The need to ensure knowledge and skills development for investigators of SGBV issues;

•	 The need to equip policy makers with skills to design and implement initiatives that 
navigate the challenges to women’s access to justice, and to recognize the variety of 
ways that women suffered from human rights violations;

•	 The need to obtain an equal representation of gender throughout the legal system as a 
critical aspect in enhancing access to justice for women; and

•	 The need to establish a gender sensitive reparations program that provides redress for 
past harms.

In conclusion, the presenters recommended a dual strategy targeting the formal and 
informal justice systems with the aim of enhancing access to justice for victims of SGBV through 
gender justice and gender equality. 

3	 The policy document was extracted from the “Report of the Study on Traditional Justice, Truth-telling and National 
Reconciliation”, by the Uganda Law reform commission, from 2012.
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D) 	 Presentation: Complementarity as envisaged by 
the Rome Statute and experiences from the EAC 
partner states of transitional justice mechanisms, 
by Mr. Chris Gitari

The session was facilitated by Mr. Chris Gitari, a Programme Associate at the International Center for 
Transitional Justice. By way of introduction, Mr. Gitari defined the notion of “complementarity” under 
the Rome Statute. Complementarity was premised on the basis that cases were only admissible before 
the court when national courts were “unwilling or unable” to investigate or prosecute the statutory 
crimes concerned. The obligation to prosecute rested firmly with the states. Mr. Gitari noted that 
complementarity had the advantage of being able to protect the sovereignty of state parties and third 
states, to encourage states to prosecute international crimes, to continue the fight against impunity, 
and to enable the delivery of independent judicial mechanisms that could deliver fair trials.

Drawing on some case studies, Mr. Gitari noted that the Government of Uganda had invited 
the Prosecutor of the ICC to investigate matters surrounding the activities of the LRA and its top 
leadership on 16th December 2003, following which the International Crimes Division of the High 
Court was established.

As for Kenya, the International Crimes Division had yet to be set up, but a committee of the 
Judicial Service Commission that was focusing on this issue recommended that:

•	 the Chief Justice should support the establishment of an International Crimes Division 
within the High Court;

•	 an independent prosecution unit focused on international crimes headed by a special 
prosecutor should be established;

•	 a fully funded and fully operational Witness Protection Agency with an office within the 
International Crimes Division should be established;

•	 the Government of Kenya should make the necessary political, financial and institutional 
commitments; and

•	 various legislation had to be amended and brought up-to-date.

He further noted that in spite of the various advantages arising from the creation of the 
International Crimes Division, it still had challenges such as international crimes cases pending in 
other courts, some issues involving retrospectivity and retroactivity of application, reparation and 
compensation, issues regarding death sentences, the process of setting up the Rules of Procedure to 
operationalize the division, and the need for further training and deployment of the Division’s staff.

In plenary, participants noted that using domestic criminal justice systems in investigating and 
prosecuting international crimes came with practical aspects and challenges of complementarity.  
The main challenge was often identified as being the lack of political will to pursue justice and the 
resultant limited or unavailable resources in terms of technical and professional skills, ranging 
from forensic to other analytical expertise needed to trace complex patterns of crimes. Some 
other challenges discussed in the plenary were the legal obstacles that constitute substantively 
or procedurally deficient legal frameworks; amnesties; immunities; and lack of an independent 
judiciary.
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E) Presentation: The Kampala ICC Declaration 
as a yardstick for measuring the level of 
complementarity, by Mr. George Kegoro

Mr. George Kegoro, Executive Director of the International Commission of Jurists, Kenya Chapter, 
initiated his presentation by agreeing with Mr. Gitari on the ICC’s mandate to prosecute the most 
serious crimes of international concern, namely, the crime of genocide, crimes against humanity, 
war crimes, and the crime of aggression as per Article 5 of the Rome Statute. States had the 
primary duty to investigate as per Article 17 of the Rome Statute, which stipulated that the Court 
would not assume jurisdiction in a case that was being investigated or prosecuted by a state with 
jurisdiction over the case.  He further noted that the four prerequisites for complementarity were 
political will, ability to investigate, ability to prosecute and ability to adjudicate. The Rome Statute 
also included obligations for the UN Secretary General, such as to convene a meeting after seven 
years of the entry into force of the Statute. Accordingly, the ICC Review conference was held in 
2010 in Kampala, Uganda.4

Mr. Kegoro indicated that the primary thrust of the ICC Review conference was to discuss 
amendments to the Rome Statute and to define the crime of aggression. Two amendments were 
consequently adopted at the conference. A set of resolutions were adopted, including a re-
affirmation of the position of the ICC, as well as a resolution to cooperate with the ICC.

Mr. Kegoro proposed the following recommendations:

•	 That a one-size-fits-all approach did not work. Instead there was a need for reflection 
and broad consultation when designing these mechanisms, taking into account citizens’ 
views in order to ensure ownership of the process;

•	 The need to politically insulate and professionalize the institutions involved in the 
administration of justice;

•	 A need for a comprehensive review and reform of the legal framework to reflect among 
others the definitions of the crimes, modes of liability, and procedural issues such as fair 
trial and the rights of the accused; and

•	 An enhancement to the role of the UN system in bolstering complementarity and 
the need to have linkages to other transitional justice approaches in order to ensure 
efficacy of the interventions such as reparations for victims, truth-telling, and security 
sector reform.

The question and answer session focused on the hard mirror thesis and the soft mirror 
thesis of the Rome Statute’s principle of complementarity. The two approaches differed on the 
possibility for states to prosecute war crimes, crimes against humanity and acts of genocide as 
ordinary crimes, such as rape and murder, instead of international crimes. Proponents of the “hard 
mirror” thesis argued that such prosecutions did not satisfy the principle of complementarity 
since the mere act of prosecuting an international crime as an ordinary crime indicated that the 
state was unwilling or unable to prosecute international crimes as such. Proponents of the soft 
4	  The Kampala Declaration is attached hereto as Annex 1.
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mirror thesis by contrast accepted that prosecuting an international crime as an ordinary crime 
did not necessarily mean the state was unwilling or unable to prosecute. As long as the sentence 
matched the sentence that perpetrators would receive from the ICC for a similar crime, there was 
no problem in principle.

The ensuing discussion focused on the need to bolster the specialized divisions of high 
courts to enhance their handling of international crimes.

F) 	 Presentation: Traditional justice as a transitional 
justice mechanism, by Mr. Augustin Nkusi

As a Spokesperson for the Office of the Prosecutor General in Rwanda, Mr. Augustin Nkusi had 
extensive experience of traditional justice as a transitional justice mechanism. He launched into his 
presentation by defining “traditional justice systems” as non–state justice systems that had existed 
in Africa since pre-colonial times. Transitional justice, on the other hand, was the set of judicial 
and non-judicial measures that had been implemented by different countries in order to redress 
the legacies of massive human rights abuses. Transitional justice was not a ‘special’ kind of justice, 
but an approach to achieve justice in times of transition from conflict and/or state repression. He 
pointed out that by trying to achieve accountability and redressing victims, transitional justice 
provided recognition of the rights of victims, promoted civic trust and contributed to strengthen 
the democratic rule of law.

Noting the undeniable role that could be played by international criminal justice, the 
presenter underlined the situation in Rwanda after the genocide. He stated that the genocide 
claimed more than 1,050,000 victims and called for a unique mechanism to handle it. When 
addressing the atrocities, the judiciary faced various challenges. The former leadership had to 
a great extent left the country or was disrupting the idea of prosecuting suspects of genocide, 
three million refugees had left the country, two million suspects were living freely and trying to 
hide evidence and thus worsening the process of reconciliation, and hundreds of thousands of 
survivors were waiting for justice. In addition to this, there was a lack of judges, prosecutors and 
other judiciary staff needed to initiate the prosecutions.

With this in mind the presenter pointed out that an analysis of the court system found that 
it would take hundreds of years to deliver justice to the genocide victims, in spite of the training 
accorded to the officials of the court. Thus, the innovative idea of the Gacaca courts was born to 
tackle this backlog. The Gacaca process offered, among other things, reconciliation and truth to 
stakeholders.

Mr. Nkusi identified a number of similar traditional justice initiatives, such as the 
Bashingantahe in Burundi. The Bashingantahe was as a good example of an additional transitional 
justice mechanism that could be called upon to complement the work of international criminal 
justice. He however noted that some of the mechanisms in place, such as the Mato Oput ceremony 
in Northern Uganda, while having the advantage of encouraging collective responsibility for 
crime as a deterrent to the commission of the said crimes, could also have the adverse impact of 
worsening community relations and prolonging the pain of the victims in situations where the 
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crimes had already been committed on a wide scale.
Mr. Nkusi further noted that transitional justice mechanisms were best placed to manage the 

aftermath of massive violations of humanitarian law occurring on a wide scale in a given country. 
He noted that there was a need for emphasis of moral values, as well as the setup of institutions 
such as that of the Ombudsman, which would act as watchdogs for integrity on the part of leaders 
and civil servants.

During the plenary discussion, participants inquired into how Rwanda was able to rebuild 
the judiciary after its breakdown in the aftermath of the genocide. In response, Mr. Nkusi indicated 
that the challenge was addressed by training of the officers of the court, as well as strict vetting 
of the persons involved in the dispensation of justice in order to ensure that only impartial judges 
were installed. Regarding the fairness and freeness of the Gacaca courts, Mr. Nkusi highlighted 
the fact that the Gacaca system, much like the conventional court system, had levels of appeal, 
including a request for review of the case in its entirety. In essence, the Gacaca system allowed the 
accused to fully exhaust her or his options for defense, and ensure that she or he got a fair trial. 
Finally and in response to a query on whether the Gacaca courts followed the standard rules of 
evidence, Mr. Nkusi pointed out that the crimes committed in the process of the genocide were 
mostly committed in the open and in broad view of the populace. Due to this, there was a wide 
body of persons able to give testimony and evidence about the incidents that happened.

G) 	 Presentation: The Interplay between Domestic, 
Regional and Universal Transitional Justice 
Mechanisms – Implications, Possibilities and 
Legal Prerequisites for a Sub Regional Criminal 
Court in East Africa, by Mr. Donald Deya

Mr. Donald Deya, Chief Executive Officer of the Pan African Lawyers Union (PALU), started his 
presentation by giving an overview of recent developments in international criminal law at the 
regional and sub-regional levels. Developments of international criminal law in Africa were part of 
a wider context, therefore civil society engagement would ultimately be the defining factor of the 
future for international criminal justice mechanisms.

Mr. Deya went ahead to indicate that the last twelve years had been a busy time for Africa with 
preoccupations concerning democracy, good governance, the rule of law, human rights, and peace 
and security taking the center stage at an AU level. During the twelve years of its existence, the AU 
had instituted a remarkable 1.5 legal instruments per year, and unveiled over ten treaty bodies.

Pointing to the case of the AfCHPR, the presenter noted that in a period of four years, the 
court had managed to handle twenty-two cases and three applications for advisory opinions, and 
in the process delivered two judgements and eleven orders dismissing matters on admissibility/ 
jurisdiction grounds, with only eight matters still pending before the court. He further highlighted 
the fact that the AfCHPR had been seized of jurisdiction on state responsibility for mass atrocity 
crimes. Some of these processes could trigger follow-up action in national or international courts 
or tribunals, including referring cases to the ICC.
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Mr. Deya then delineated the different interventions put in place by the AU to domesticate 
international concerns, such as the Working Group on Extractive Industries, Environment 
and Human Rights Violations in Africa; the Working Group on the Death Penalty in Africa; the 
Committee for the Prevention of Torture in Africa (The Robben Island Guidelines); the Special 
Rapporteur on Prisons and conditions of detention in Africa; and the African Committee of Experts 
on the Rights & Welfare of the Child. There was a general trend at the African regional level more 
in line with international standards.

Noting the view amongst civil society that African leaders were finding ways to circumvent 
their commitment to the ICC, Mr. Deya stressed that efforts were underway by the African leaders 
to understand the import of their commitments under the Rome Statute and other international 
conventions. Various studies on these and other issues had been commissioned to address this 
very issue, such as the Research on Immunities of State officials under the Rome Statute; the Study 
on the crime of Piracy; and the Study on the Model law on Universal Jurisdiction, all of which, he 
was of the view, provided civil society actors an opportunity to engage and guide the direction of 
future interventions.

Turning to the Draft Protocol on Amendments to the Protocol On The Statute Of The African 
Court of Justice and Human Rights, Mr. Deya was of the view that while the motives for the setup 
of the court had been questioned, the process presented an opportunity for civil society actors 
to guide the setup of structures that would buttress the fight against impunity on the continent. 
Arguing that the process of passing the Protocol was lengthy and riddled with bureaucracy, Mr. 
Deya advised the delegates to grasp this as an opportunity to fully engage with all actors in the 
process and steer the discussion to one that would ultimately be beneficial to Africa.

A harmonized and all inclusive approach is vital to the realization of effective international 
criminal justice systems. Participants discuss this during a group session at the workshop.
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He noted that the Draft Protocol on Amendments to the Protocol on the Statute of the African 
Court of Justice and Human Rights, which seeks to grant criminal jurisdiction to the AfCHPR, had 
proposed three sections for the new Court. These sections were Human and Peoples’ Rights; 
General Affairs; and International Crimes. The International Crimes section would have three 
chambers: Pre-Trial; Trial; and Appellate. He further noted that the envisaged court would have an 
independent Office of the Prosecutor with two deputies as well as an empowered Registry with one 
Registrar and three Assistant Registrars in addition to having a fully-fledged Victims and Witnesses 
Unit, as well as a Defence Counsel and Detention Management Unit. The Protocol also provided 
for compensation and reparations. It recognized a wider range of crimes including genocide, war 
crimes, crimes against humanity, unconstitutional change of government, corruption, money 
laundering, illegal exploitation of natural resources, piracy, terrorism, aggression, mercenarism, 
and trafficking of persons, drugs, and hazardous waste. Mr. Deya also noted that the Protocol was 
cognizant of the possible challenges to existent laws and had thus explicitly imbedded a non-
retroactivity provision and provisions for complementarity with national and REC courts. Where 
the instruments so provided, explicit provisions for co-operation and judicial assistance from 
Member States and explicit provisions for co-operation or assistance of regional or international 
courts, non-States Parties or co-operating partners of the AU had been included.

Turning to the other courts of the Regional Economic Commissions (RECs), Mr. Deya noted 
moves to extend their jurisdiction as well, although in cases such as that of the SADC tribunal, 
governments involved had taken away the powers initially granted, forcing the court to be 
ineffective. Responding to the question on how the multiple levels of concurrent accountability 
were due to be enforced, Mr. Deya pointed out that the principle of complementarity coupled with 
a properly set up mechanism for referral of cases would be able to handle this concern.

Another concern that Mr. Deya raised centred on the ability of regional courts to dispense 
international criminal justice and the matter of the costs involved in running an international 
criminal trial that far exceeded the current budgets of the REC courts, let alone the budget of the 
proposed African Court of Justice and Human Rights. He noted that this was a valid concern, but 
indicated that political will seemed to be growing across the continent to empower the courts and 
increase their finances. He predicted civil society being best placed to be the wind in the sails of 
this process. He noted that there were a number of positives coming up on the continent, such 
as the increase in the International Crimes Divisions of High Courts, the conviction of a former 
Heads of State by the SCSL, the movement of trials from the ICTR to national level in Rwanda, and 
the growing concern regarding corruption and economic crimes together with interest in new 
challenges of cyber-crimes, piracy and terrorism.

Mr. Deya further highlighted the general increase in innovative and daring advocacy in 
terms of human and peoples’ rights and rule of law advocacy, including through litigation, private 
criminal prosecution and private recovery of stolen or illegally acquired assets. In spite of some 
teething problems, the relationship between African governments and citizen organizations were 
constantly evolving with Civil Society Organizations’ (CSO) platforms erected by the Pan African 
Parliament (PAP), the African Commission on Human & Peoples’ Rights (ACmHPR), and the 
African Committee of Experts on the Rights and Welfare of the Child (ACERWC) at a continental 
level, as well as additional interventions at the level of the RECs.

The challenges facing implementation of the Draft Protocol on Amendments to the Protocol 
on the Statute of the African Court of Justice and Human Rights were identified as insufficient 
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financing of the AfCHPR and the EACJ, lack of a structural and legal reform of the existing legal 
instruments in order to provide for the new court, the waning of political will around mutual legal 
assistance and extradition, political interference, restricted access to the court by signatory states, 
and the risk of conflicts amongst the multiple levels of accountability. This could, for example, 
occur between the ICC and the AfCHPR in situations where they are both active in a particular 
country and with regard to the same individuals.

The plenary focused on how potential risks to the effective performance of the Court could 
be addressed, and in response Mr. Deya noted that positive attitudes to the rule of law were 
emerging with the crop of new leaders. He further noted that engagement with these leaders was 
necessary to harness the opportunity presented, pointing out that The African Court of Justice 
and Human Rights and the AU system were beginning to appreciate the importance of credibility, 
legitimacy, and adherence to the rule of law, as means to earn public support. Moreover, a failure 
to attain these would lead to the intervention of the UNSC.

The plenary however pointed out that the multiple levels of accountability enshrined in the 
different courts handling international crimes, coupled with an absence of a hierarchy amongst 
these courts, could have the reverse effect and undermine timely justice for the victims.

In summation Mr. Deya suggested that there was a need for African nations to ratify and 
domesticate legal instruments adopted at global, continental and regional levels. There was also a 
need for a proactive and innovative approach to tackle the issue of resourcing for the AU, the RECs 
and civil society by engaging all stakeholders involved, and that there was a need to proactively 
and innovatively tackle the question of election/appointment to key continental and regional 
institutions for democracy, rule of law, and human and peoples’ rights.

H) 	 Presentation: Presentation on the East African 
Legislative Assembly Petition and Procedural 
Aspects of Establishing a Sub Regional Criminal 
Court in East Africa, by Mr. Dan Wandera Ogalo

Mr. Dan Wandera Ogalo, a former member of the EALA, initiated his presentation with the 
background to the motion adopted by the EALA in April 2012 for a resolution seeking to have 
criminal jurisdiction vested in the EACJ. He noted that the calls for an extended jurisdiction had 
been ongoing since 2002, as enshrined in Article 27(2) of the EAC Treaty. It was therefore not 
an introduction of a new item by the EALA, but rather a continuation of the same process.5 The 
presenter noted that the need for the extension of the said jurisdiction was further highlighted in 
the decision of the EACJ in the matter of Sitenda Sebalu vs the Secretary General of the East African 
Community and 3 others (Reference No. 1 of 2010).

Mr. Ogalo proceeded to point out the salient issues that had given rise to the motion, such 
as the contravention of the Treaty in relation to the conduct of the Kenyan General Elections, as 
well as in the subsequent post-election violence. The proposal was also aimed to reduce delay 

5	 The Presenter pointed out the fact that the EALA had, in a number of its plenary sessions, advocated for 
extending the jurisdiction of the EACJ. Details of these can be obtained from the EALA Hansard.
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in delivering justice to victims of the post-election violence. There was also a desire to deal with 
the legitimacy of the ICC, especially in light of the failure by the Government of Kenya to arrest 
President Omar Bashir on an outstanding warrant when he visited Kenya. A geographic aspect 
was the fact that the crimes took place in East Africa, which in the view of the EALA meant that 
a proximal court – the EACJ – ought to be better placed to handle the cases arising out of these 
crimes. Additionally, there was a need to enhance the existing  East African organs such as the 
EACJ, to assert the independence of the EAC and thereby to seek regional solutions to regional 
problems.

Mr. Ogalo then highlighted the procedural aspects of establishing a sub-regional criminal 
court in East Africa. The existing UN provisions allowed for regional enforcement mechanisms, 
article 52 of the UN Charter. Articles 123(3) (d), and 124(5) of the EAC Treaty provided the 
requisite legal frameworks, as well as institutional forums to facilitate the establishment of a 
regional court. Mr. Ogalo went on to add that in light of article 126(2) of the EAC Treaty, there 
would be no need to enact an East African Criminal Code, but rather to harmonize those laws as 
provided in Article 126(2) (b) of the EAC Treaty.

Mr. Ogalo further noted that current institutions and frameworks for cross country 
cooperation, such as the East African Association of Prosecutors (EAAP), could form crucial 
building blocks for the extension of the court’s jurisdiction. For the appellate jurisdiction of the 
court, the previously established Court of Appeal for East Africa had already laid the requisite 
groundwork for a similar court in the new EAC.

Mr. Ogalo was however quick to point out that there were indeed hurdles to the process, 
such as a flawed decision making process at the EAC that resulted in delays in the implementation 
of decisions and conflicting directives arising out of the different organs of the EAC. A factor 
that could affect the timely delivery of justice was the fact that only the Principal Judge and the 
President Judge had permanent status at the court with the rest of the judges being "loaned" to the 
court from the Partner States. Financially, the budget of the community was in its current state too 
limited to handle an extended jurisdiction, particularly in light of the unwillingness of the partner 
states to increase the funding to the Community. This could be linked to the fact that relevant 
national level institutions had showed reluctance to cede their sovereignty.

Discussion in the plenary on the EALA resolution raised a number of issues, especially with 
regard to the capacity of the EACJ. The plenary faulted the petition for specifically mentioning 
names, adding that this could be misconstrued as politicking, rather than ensuring a fair and 
balanced judicial process. It was also noted that while Mr. Ogalo had alluded to the Reference 
No. 1 of 2011 and Article 27(2) of the EAC Treaty as giving a basis for the moves to extend the 
jurisdiction of the EACJ, both the reference and the article referred had not sought to extend 
international criminal jurisdiction to the EACJ.

In conclusion Mr. Ogalo noted that the EALA resolution was a continuation of a process 
started before, enshrined in the EAC Treaty, and that it was high time this process was brought to 
its conclusion.
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V) 	Recommendations

Aware of the decision of the EAC Summit of Heads of State held in Arusha 28 April 2012 on the 
need to look into the matter of extending the jurisdiction of the East African Court of Justice to 
cover, among others, international criminal justice, 

Cognizant of the gross or systematic violations of human rights within the East African 
Community experienced in the recent past that have caused enormous losses in terms of human 
lives, properties and resources,

Desirous of the need to develop regional approaches to international criminal justice in 
the East African perspective that are alive to the existing legal and policy regimes governing 
transitional justice at universal, regional and national levels within an East African context,

Motivated to formulate concrete recommendations on the establishment of an effective 
transitional justice regime for East Africa, pursuant to the principle of complementarity,

We the 39 legal experts and practitioners drawn from the five East African Countries of 
Burundi, Kenya, Rwanda, Tanzania and Uganda, meeting in Arusha from the 12th-14th December 
2012, recommend as follows:

Regarding the ICC Effectiveness in East Africa

While some observers have praised the ICC investigations as a crucial step in ending 
impunity, its perceived prioritization of Africa over other regions in its selection of cases remains 
contentious.  Therefore:

1.	 The ICC should take a fair and balanced approach in its operations in the interest of 
geographic universality;

2. 	 The ICC should avail itself of a more comprehensive use of its outreach capacity through 
mass awareness campaigns beyond situation areas;

3.	 The AU and ICC should make every effort to open regular lines of communication and 
cooperation;

4.	 The UNSC should be reformed to make the membership more representative of the 
international community as a whole;
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5.	 Civil society should be more proactive in advocating the domestication of the Rome Statute 
and government cooperation with the ICC. Civil society should be active in monitoring the 
progress in implementing the complementarity principle enshrined in the Rome Statute;

6. 	 Governments should strengthen their national judicial systems by domesticating the 
Rome Statute and the African Model Law on Universal Jurisdiction in their own laws, 
paying particular attention to gender aspects to enable EAC states to bring prosecutions 
for international crimes. This should include strengthening the international criminal 
justice divisions with adequate human and financial resources;

7. 	 The ICC and governments concerned should make every effort to protect potential 
witnesses to eventual international criminal prosecutions; and

8. 	 Government should take into full account the rights of victims to redress including 
healing and rehabilitation in all its justice related efforts.

Regarding the role of truth seeking initiatives

9.	 Governments, civil society and development partners should holistically support truth 
and reconciliation initiatives through marshalling political will and providing sufficient 
human and financial resources.

10.	 Governments and development partners should fully support the implementation of 
the findings and recommendations of truth-seeking initiatives, including the award of 
reparations to victims.

11.	 Governments should develop comprehensive transitional justice frameworks and take 
measures to ensure that they function harmoniously as well as integrate critical gender 
aspects in the legal and policy instruments.

12.	 Policy makers should consult as widely as possible during the process of considering the 
establishment and mandate of truth commissions, including on such issues as vetting of 
commissioners and staff and the crafting of temporal, material and personal competence.

Regarding special tribunals

13.	 Special tribunals, such as the ICTR, should maximize to the greatest extent possible 
the participation and involvement of victims, survivors, and the general public in the 
processes in terms of awareness and ownership, also bearing in mind gender-related 
challenges.

14.	 States should take all measures to ensure surrender, extradition or transfer of 
individuals indicted in line with the tribunals’ statutes and all applicable international 
human rights standards.

15.	 Greater effort should be taken within the special tribunals to ensure harmonization 
between common law and civil law or other systems as may apply, such that the 
international adjudication of international crimes is not perceived as foreign by the 
people of the territorial government or governments subject to the jurisdiction of the 
Tribunal.  In this respect, the establishment and operation of hybrid or mixed special 
courts could augur well.

16.	 There should be greater international cooperation to ensure that persons who have 
served their sentence, have been released and acquitted persons are integrated fully 
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and safely into society, if not in their countries of origin, then with special consideration 
to cultural and gender context.

Regarding the Role of Traditional, customary and informal justice 
mechanisms in transitional justice responses  

Noting that customary, traditional and informal justice mechanisms are beneficial and 
complementary to formal justice systems:

17.	 Proceedings, rulings and judgements of the informal courts should be recorded, archived 
and published;

18.	 Wherever appropriate, adequate provision should be made within customary, traditional 
and informal proceedings to ensure confidentiality of witness identity or testimony in line 
with all applicable international human rights standards; and

19.	 Governments should take measures to ensure that in customary, traditional and 
informal mechanisms and proceedings that there is a good balance between retributive 
and restorative approaches.

Regarding Addressing Gender Based Violence in transitional justice

20.	 Governments and all other actors should take into account the social, economic, 
historical, cultural and political context in order to effectively implement strategies to 
address SGBV in post-conflict settings.

21.	 Civil Society and other actors should advocate for the participation of vulnerable groups 
facilitated by increasing civil awareness.

22.	 Governments should equip the duty bearers with knowledge and skills to design and 
implement initiatives that will guarantee women’s access to justice as well as their full 
integration in society through restoration measures and empowerment. This could 
include for example the establishment of gender sensitive reparations programs which 
provide redress for the past harms.

23.	 Governments should promote gender parity in critical institutions such as the 
judiciary with the aim to enhance their capacity to render gender justice and promote 
gender equality.

Regarding the Proposal to Extend the Jurisdiction of the East African 
Court of Justice

24.	 The Council of Ministers should make every effort to conclude the process of efforts 
to extend the jurisdiction of the EACJ as per Article 27(2) of the EAC Treaty 1999 that 
mandated partner states mandate to extend the jurisdiction of the EACJ to include 
human rights, appellate, and other jurisdiction at an appropriate time.

25.	 Special attention should be paid to strengthening the East African Court of Justice 
to address concerns such ensuring the independence of judges in appointment and 
operation; and fully capacitating the EACJ to address its existing and proposed mandates.

26.	 EAC states should ensure that the process of extending jurisdiction is highly consultative, 
participatory and transparent, involving all key actors such as the judiciary, civil society 
and bar associations.
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ANNEX 1:	 The ICC Kampala Declaration

B.	 Declarations

Declaration RC/Decl.1

Adopted at the 4th plenary meeting, on 1 June 2010, by consensus

RC/Decl.1
Kampala Declaration

We, high-level representatives of States Parties to the Rome Statute of the International Criminal 
Court, gathered in Kampala, Uganda, at the first Review Conference under this Statute, held from 
31 May to 11 June 2010,

Guided by a renewed spirit of cooperation and solidarity, with a firm commitment to fight impunity 
for the most serious crimes of international concern and to guarantee lasting respect for the 
enforcement of international criminal justice,

Recalling  the  aims  and  purposes  of the  Rome  Statute  and  recognizing  the  noble mission and the 
role of the International Criminal Court in a multilateral system that aims to end impunity,  establish  
the rule of law, promote  and encourage  respect for human rights and achieve sustainable peace, 
in accordance with international law and the purposes and principles of the Charter of the United 
Nations,

Mindful that despite progress in realizing the aims and purposes of the Statute and the mission of 
the Court, countless children, women and men continue to be victims of unimaginable atrocities that 
deeply shock the conscience of humanity,

Recalling the historic establishment and commencement of functioning of the International Criminal 
Court as an independent and permanent judicial institution complementary to national criminal 
jurisdictions,

Welcoming actions undertaken by States Parties to strengthen national criminal jurisdictions in 
accordance with the Statute,

Appreciating  the invaluable  assistance  of civil society  for the advancement  of the
International Criminal Court,

Convinced  that  there  can  be no lasting  peace  without  justice  and  that  peace  and justice are 
thus complementary requirements,

Convinced also that justice and the fight against impunity are, and must remain, indivisible and that 
in this regard universal adherence to the Statute is essential,

Stressing the importance of full cooperation with the International Criminal Court,
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United by the common bonds of our peoples, our cultures pieced together in a shared heritage,

Together solemnly:

1.	 Reaffirm our commitment  to the Rome Statute of the International  Criminal Court and its 
full implementation, as well as to its universality and integrity;

2.	 Reiterate our determination  to put an end to impunity for perpetrators  of the most serious  
crimes  of  international   concern,   with  full  respect  for  international   fair  trial standards, 
and thus to contribute to the prevention of such crimes that threaten the peace, security and 
well-being of the world;

3.	 Emphasize that justice is a fundamental building block of sustainable peace;

4.	 Determine  to continue  and strengthen  our efforts to promote  victims’ rights under the Rome 
Statute, including their right to participate in judicial proceedings and claim for reparations, and 
to protect victims and affected communities; 

5.	 Resolve to continue and strengthen effective domestic implementation of the Statute, to 
enhance the capacity of national jurisdictions  to prosecute the perpetrators  of the most 
serious crimes of international  concern in accordance  with internationally-recognized fair 
trial standards, pursuant to the principle of complementarity;

6. 	 Express  our  firm  commitment  to  work  actively  during  the  Review  Conference towards 
a satisfactory outcome on the amendment proposals included in resolution ICC- ASP/8/Res.6, 
keeping in mind the mission the International Criminal Court is meant to accomplish in the 
international community;

7.	 Further  resolve  to continue  and  strengthen  our efforts  to ensure  full cooperation with 
the Court in accordance with the Statute, in particular in the areas of implementing legislation, 
enforcement of Court decisions, execution of arrest warrants, conclusion of agreements and 
witness protection, and to express our political and diplomatic support for the Court;

8. 	 Express  our  appreciation  to  the  Court  which  has  become  fully  operational  as  a judicial 
institution in accordance with the provisions of the Rome Statute;

9.	 Express  our  appreciation  to  the  Secretary-General  of  the  United  Nations  for  the 
cooperation extended to the International Criminal Court by the United Nations system;

10.	 Welcome  the fact that 111 States from all regions of the world have now become Parties to 
the Rome Statute of the International Criminal Court and invite States that are not yet  parties  
to  the  Statute  to  become  parties  as  soon  as  possible,  and  reiterate  our commitment 
to proactively promote universality and full implementation of the Statute;

11.	 Acknowledge the pledges made by States Parties and by non-States Parties and other 
organizations to promote the aims and purposes of the Rome Statute;

12.	 Decide to henceforth celebrate 17 July, the day of the adoption of the Rome Statute in 1998, 
as the Day of International Criminal Justice.
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ANNEX 3: Workshop Programme
		               		

Workshop on Regional Approaches to International Criminal Law:  
East African Perspectives

Organised by

the Raoul Wallenberg Institute of Human Rights and Humanitarian Law, Lund University, 
Sweden 

and  
the East Africa Law Society, Arusha, Tanzania

Financed by  
the Swedish International Development Cooperation Agency (Sida)

Mount Meru Hotel, Arusha

12-14 December 2012

DATE TIMETABLE ITEM FACILITATOR

Wednesday 
12 December

09:00-09:30
09:30–10:30

10:30-10:45

10:45–12:30
 
 
12:30–14:00

14:00-15:00 

15:00-15:45 
 
 
15:45-16:00 
 
16:00-17:30

19:30 – 

Registration
Opening session
Opening remarks by Josh Ounsted, Head of Kenya 
Office, RWI
Opening statement by Representative from EALS
Key note address on Transitional Justice 

Coffee/tea break

Presentation: International Criminal Law, the 
International Criminal Court and Transitional Justice

Lunch break

Presentation: The Principle of Universal Jurisdiction: 
Regional Application. 

Discussion: The Principle of Universal Jurisdiction 
and its Regional Implications. 
 
Coffee/tea break 
 
Presentation and discussion: Theories and 
strategies on how to further access to justice and 
accountability through gender awareness
 
Welcome Reception

Mr. James Mwamu
Mr. Michel Ndayikengurukiye

 

Professor Lyal S. Sunga

 

Professor Chris Maina Peter 

Moderator: Ms. Holo Makwaia 
 
 
 
 
Ms. Sarah Kihika Kasande and 
Ms. Holo Makwaia
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Thursday 
13 December

9:00–09:45

09:45-11:15

11:15-11:30

11:30-12:30

12:30–13:30

13:30–15:30

15:30-16:00

16:00-17:30

Presentation: Complementarity as envisaged by the 
Rome Statute and Experiences from the EAC partner 
states of Transitional Justice Mechanisms

Panel Debate: The ICC Kampala Declaration 
as the Yardstick for Measuring the Level of 
Complementarity

Coffee/tea break

Presentation: Traditional Justice as a Transitional 
Justice Mechanism

Lunch break

Discussion: Identifying Common Interests/
Challenges in the Work with National Transitional 
Justice Responses 
Coffee/tea break

Presentation: The Interplay between Domestic, 
Regional and Universal Transitional Justice 
Mechanisms – Implications, Possibilities and Legal 
Prerequisites for a Sub Regional Criminal Court in 
East Africa

Mr. Chris Gitari

Panel: Mr. George Kegoro, and 
Ms. Judi Ajalo
 

 
Mr. Augustin Nkusi 

 
Moderator: Professor Lyal S. 
Sunga

 
Mr. Donald Deya

Friday 
14 December

9:00–09:45

 
 
 
09:45-10:45

10:45–11:00

11:00–13:00

 
13:00-13:15

13:15-14:30

Panel debate: Presentation on the East African 
Legislative Assembly Petition and Procedural 
Aspects of Establishing a Sub Regional Criminal 
Court in East Africa

Discussion on possible recommendations regarding 
the establishment of a sub-regional criminal court in 
East Africa.  
 
 
Coffee/tea break

Presentation of discussions and formulation of 
recommendations. 

Closing remarks 

Lunch

Mr. Dan Wandera Ogalo and 
Professor Lyal S. Sunga 

 
Moderator: Mr. Tito Byenkya

Facilitator: Mr. Tito Byenkya






